
 

 

Next ZBA Meeting – January 18, 2024 

NEEDHAM 

ZONING BOARD OF APPEALS 

AGENDA   

          THURSDAY, December 14, 2023 - 7:30PM 

Charles River Room 

Public Service Administration Building  

500 Dedham Avenue 

Needham, MA 02492 

Also livestreamed on Zoom 

Meeting ID: 869-6475-7241 

To join the meeting click this link: 

https://us02web.zoom.us/j/86964757241 

       

1.  Minutes   Review and approve Minutes from November 16, 2023 meeting.  

 

2. 7:30PM  30 Wilshire Park  

Jeremy & Jessica Karlin, owners, applied for a Special Permit under Sections 1.4.6, and any 

other applicable section of the By-Law to alter, enlarge and extend a pre-existing, non-

conforming single-family to allow the demolition of an existing deck and stairs and replace it 

with a basement and a family room above. The property is located at 30 Wilshire Park, 

Needham, MA in the Single-Residence B (SRB) District. (Continued from October 19, 2023) 

 

3.   7:30PM  460 Hillside Avenue 

Dish Wireless, LLC, applied to the Board of Appeals for a Special Permit under Sections 

6.7.3.3 (b) (c) and any other applicable section of the By-Law to install as part of their 

wireless telecommunications network some of the following equipment: 3 antennas, 6 remote 

radio units, 3 junctions boxes, 3 fiber cables, and 3 power cables. The property is located at 

460 Hillside Avenue, Needham, MA in the Industrial (I) District. 

 

4.    7:45PM  320 Grove Street 

Corbin Petro and Jessica Gelman, owners, applied to the Board of Appeals for a Variance 

under MGL 40A, Section 10, 4.2.3, and Section 7.5.3 and any other applicable section of the 

Needham By-Law to seek zoning relief to allow side setbacks of no less than 15 feet where 

25 feet are allowed due to unusual soil, shape of topography of the land. This request is 

associated with the demolition and reconstruction of an existing non-conforming single 

family home. The property is located at 320 Grove Street, Needham, MA in the Single-

Residence A (SRA) District. 

 

5.    8:00PM  1688 Central Avenue  

Holly Clarke, Gregg Darish, Robert DiMase, Matthew and Nicole Heideman, Carl Jonasson, 

Ann and Peter Lyons, and Eileen Sullivan, appellants, applied to the Board of Appeals for 

an Appeal of Building Inspector Decision (ABID) of Building Permit BC23-10079 issued to 

Matt Borrelli and Needham Enterprise LLC dated September 19, 2023, for the construction 

of a childcare facility. The ABID concludes that the Building Permit plans on file do not 

demonstrate that the construction, alteration or use as proposed complies with the Zoning By 

Laws as limited by the Dover Amendment MGL 40A, Section 3 The property is located at 

1688 Central Street, Needham, MA in the Single-Residence A (SRA) District. (Continued 

from November 16, 2023) 

https://us02web.zoom.us/j/86964757241
https://us02web.zoom.us/j/86964757241
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NEEDHAM 

ZONING BOARD OF APPEALS 

MINUTES  

          THURSDAY, November 16, 2023 - 7:30PM 

 

Charles River Room 

Public Service Administration Building  
500 Dedham Avenue 

Needham, MA 02492 

 

Also livestreamed on Zoom 

Meeting ID: 869-6475-7241 

 

    

Pursuant to notice published at least 48 hours prior to this date, a meeting of the Needham Board 

of Appeals was held in the Charles River Room, Public Services Administration Building, 500 

Dedham Avenue, Needham and remotely on Zoom on Thursday, November 16, 2023 at 7:30 

p.m.   

BOARD MEMBERS PRESENT: Jonathan D. Tamkin, Chair, Howard S. Goldman, Vice-Chair, 

Peter Friedenberg and Valentina Elzon.   

BOARD MEMBER(S) ABSENT:   Nikolaos M. Ligris 

STAFF PRESENT: Daphne M. Collins, Zoning Specialist. 

___________________________________________________________________________ 

Mr. Tamkin, Chair presided and opened the meeting at 7:30 p.m.   

 

1. MINUTES OF  OCTOBER 19, 2023 

 

Mr. Goldman moved to approve the minutes of October 19, 2023.  Mr. Friedenberg seconded the 

motion.  The motion was unanimously approved.  

 

2. Administrative Matters: 

 

• Valentina Elzon – Mr. Tamkin welcomed and introduced Valentina Elzon, the new 

Associate Member appointed by the Select Board to fill the vacancy held by Mr. Ligris. 

 

• 24 Webster Street – Decision document executed. 

 

• Board Rules Article V, Section 2 – Withdrawal – Amendment  

Mr. Goldman moved to adopt the written proposal to amend Article V, Section 2 

Withdrawal of the Board Rules introduced at the meeting of October 19, 2023.  Mr. 

Friedenberg seconded the motion.  The motion was unanimously approved. 

 

3. CASE #1 30 WILSHIRE PARK   CONTINUED TO DECEMBER 18, 2023 

https://us02web.zoom.us/j/86964757241


 

 

ZBA Minutes –November 18, 2023 - Page 2 of 2 

Mr. Goldman moved to accept the request to continue the public hearing to December 18, 

2023 and for it to be the last continuance offered on the matter.  Mr. Friedenberg seconded 

the motion.  The motion was unanimously approved. 

 

4. CASE #2 1688 CENTRAL AVENUE  CONTINUED TO DECEMBER 18, 2023 

The meeting adjourned at 10:30 p.m. 

 

A summary of the discussions on each subject, a list of the documents and other exhibits used at 

the meeting, the decisions made, and the actions taken at each meeting, including a record of all 

votes, are set forth in a detailed decision signed by the members voting on the subject and filed 

with the Town Clerk.   

 

The hearings can be viewed at http://www.needhamchannel.org/watch-programs/  and 

https://www.youtube.com/@TownofNeedhamMA/videos 

 

 

  

 

http://www.needhamchannel.org/watch-programs/
https://www.youtube.com/@TownofNeedhamMA/videos
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Issue Date 8/2/2023 RFDS Status Final

Revision 2 Created By Parakkavetty, Sameer [Outlook]

DISH Site Number BOBOS01058A Market Manager Bradford Rainey

DISH Site Name 0 Site Development Mgr. Gregory Costello

Prequal Asset ID RF Engineer Sameer Parakkavetty

AOI BOS Site Acq Specialist/Develop. Cord. Julie Charest / 

PEA 7 SAQ Vendor/A&E Vendor NB AND C MASTER HOLDCO LLC DBA NETWORK BUILDING AND CONSULTING LLC / NB AND C MASTER HOLDCO LLC DBA NETWORK BUILDING AND CONSULTING LLC

Latitude 42.291209 Asset Owner/Asset # Private Owner / 

Longitude -71.236381 Construction Mgr. (Lead/Field) Aaron Chandler / Armelindo Shahaj

Address 460 Hillside Avenue Contractor (General/Tower/Civil)  /  / 

City Needham Heights Power Company / Transport Provider EVERSOURCE NSTAR / COMCAST

State MA

ZIP Code 02494

County Norfolk EMERGENCY CONTACT INFORMATION

Rad Center (ft) 37/46 Name Temporary Emergency Line

RAD Confirmed No Confirmed RAD Phone 866-624-6874

Structure Type Rooftop

Dimensions (ft.)

Type Steel Platform

Baseband Cabinet Charles(Amphenol)-H/EX

Dimensions (in) 32" x 32.1" x 74"

Baseband gNB-CU

Generator Required

Make/Model 0.00

CM to finalize cable lengths. 

DESIGN COMMENTS

PROJECT ASSIGNMENTS

RF DESIGN SHEET

SITE INFORMATION

LEASE AREA

RFDS Template V1 DISH Network Confidential



Issue Date/Revision Revision: 2 Latitude 42.291209 Longitude -71.236381

Site ID Prequal Asset ID

Site Address

Structure Type

sectors >20' apart? Yes Confirmed RAD? No Confirmed RAD 37/46

Antenna Mount Position 1 2 3 1 2 3 1 2 3

Antenna ID 1 2 3

Manufacturer Commscope Commscope Commscope

Model Number FFVV-65B-R2 FFVV-65B-R2 FFVV-65B-R2

Dimensions H x W x D (in)  72.0" x 19.6" 7.8"   72.0" x 19.6" 7.8"   72.0" x 19.6" 7.8"  

Weight (lbs.)  70.8   70.8   70.8  

TX Power Output (watts) 40000 40000 40000

ERP (dBm) 76.02 76.02 76.02

RAD Centerline Height (ft.) 37 46 46

Azimuths (True North) 10° 120° 240°

Mech Down Tilt 0° 0° 0°

Default Mount

Manufacturer  Samsung   Samsung   Samsung  

Model Number RF4450t-71A RF4450t-71A RF4450t-71A

Dimensions H x W x D (in.)  16.5"  x 15.0" x 11.0"   16.5"  x 15.0" x 11.0"   16.5"  x 15.0" x 11.0"  

Weight (lbs.)  94.58   94.58   94.58  

Location Cabinet Cabinet Cabinet

Band n71 | n71 | n71 |

Quantity 1 1 1

Port Assignment Port 1-4 Port 1-4 Port 1-4

Elec Down Tilt 2° 2° 2°

Manufacturer  Samsung   Samsung   Samsung  

Model Number RF4451d-70A RF4451d-70A RF4451d-70A

Dimensions H x W x D (in)  15.0"  x 15.0" x 8.9"   15.0"  x 15.0" x 8.9"   15.0"  x 15.0" x 8.9"  

Weight (lbs.)  61.3   61.3   61.3  

Location Cabinet Cabinet Cabinet

Quantity 1 1 1

Band n70 |n66 n70 |n66 n70 |n66

Port Assignment Port 5-8 Port 5-8 Port 5-8

Elec Down Tilt 2° 2° 2°

Manufacturer  Raycap   Raycap   Raycap  

Model Number RDIDC-3045-PF-48 RDIDC-3045-PF-48 RDIDC-3045-PF-48

Dimensions H x W x D (in.)  18.97" x 16.21" x 9.64"   18.97" x 16.21" x 9.64"   18.97" x 16.21" x 9.64"  

Weight (lbs.)  21   21   21  

Quantity 1 1 1

Line Type Power Fiber Power Fiber Power Fiber

Manufacturer NWS NWS  NWS NWS  NWS NWS  

Model Number DC-D06C06-XXXFT_6AWG FT-LCULCU-D8SMA-XXXFT DC-D06C06-XXXFT_6AWG FT-LCULCU-D8SMA-XXXFT DC-D06C06-XXXFT_6AWG FT-LCULCU-D8SMA-XXXFT

Diameter (O.D. in.) 0.938" 0.33"  0.938" 0.33"  0.938" 0.33"  

Weight (lbs. per ft.) .582 lbs/ft TBD  .582 lbs/ft TBD  .582 lbs/ft TBD  

Quantity 1 1 1 1 1 1

Approx. Cable Length 180 180 155 155 172 172

Type of Equipment

Manufacturer

Model Number

Dimensions H x W x D (in)

Weight (lbs.)

Equipment Location

Quantity

Frequencies

Downlink (TX)

Uplink (RX) - |1760 - 1770| |1700 - 1710|

n70 n71

- |2160 - 2170| |2180 - 2200| |1995 - 2020| |642 - 652|

|688 - 698|

RF EQUIPMENT INFORMATION

Sector 1 (alpha) Sector 2 (beta) Sector 3 (gamma)

Rooftop

460 Hillside Avenue, Needham Heights MA 02494

BOBOS01058A

8/2/2023

Dish proposes to place 3 antennas, 6 RRUs, 3 junction box(s), 3 fiber cable(s),  

and 3 (power/hybrid) cable(s),  at the 37/46 foot RAD. Dish will require a  

lease area for ground equipment.  CM to finalize cable lengths. 

SOW / RF 

Comments

ANTENNA

LINE DETAILS

OTHER EQUIPMENT

n29 n66

OVP (Junction Box)

Generic

MID BAND/RADIO #2

LOW BAND/RADIO #1
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December 5th, 2023 

 
Needham Zoning Board of  Appeals 
Needham Public Safety Administration Building 
Needham, MA  02492 
 
RE:  Case Review-Special Permit 
 460 Hillside Ave - Special Permit 

Dear Members of  the Board, 
 
The Department of  Public Works has completed its review of  the above referenced special 
permit to allow the addition of  telecommunication equipment on the roof  of  the building 
and seeking relief  to zoning bylaw sec 6.7.3.3. 
 
The documents submitted for review are as follows: 

 
 Application for Special Permit dated 11/20/23;  
 Letter to ZBA from George Giunta Jr., Esq. dated 7/18/22; 
 Plan Set for Dish Wireless prepared by NB+C Engineering date 7/26/23 

consisting of  33 Sheets 
 
Our comments and recommendations are as follows: 
 

 We have no comment or objection to the Special Permit 
 

 
If  you have any questions regarding the above, please contact our office at 781-455-7538. 
 
Truly yours, 
 
 
Thomas A Ryder 
Town Engineer 
 
tryder 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

December 5, 2023 

 

Mr. Jonathan Tamkin, Chair, and Members 

Zoning Board of Appeals 

Public Services Administration Building 

500 Dedham Avenue 

Needham, MA 02492         

 

Dear Mr. Tamkin and Members of the Zoning Board of Appeals: 

 

At its meeting of December 5, 2023, the Planning Board reviewed the applications to be heard by the Board of 

Appeals on December 14, 2023, and made the following recommendations: 

     

1.  30 Wilshire Park –Jeremy & Jessica Karlin, owners, applied for a Special Permit under Sections 1.4.6, and 

any other applicable section of the By-Law to alter, enlarge and extend a pre-existing, non-conforming single-

family to allow the demolition of an existing deck and stairs and replace it with a basement and a family room 

above. The property is located at 30 Wilshire Park, Needham, MA in the Single-Residence B (SRB) District.  

 

The Planning Board previously commented on this application by letter dated October 3, 2023. The 

comments were as follows: The subject proposal will require a variance. The property is currently conforming 

as to FAR at .37.  In the SRB district the maximum permissible FAR is .38.  The addition as proposed creates 

a noncompliant FAR of .42. This change is not permissible by special permit and will require a variance.  

Section 1.4.6 of the By Law states as follows: “The issuance of a special permit hereunder shall not authorize 

the violation of any dimensional, parking or intensity regulations with which the structure or use was 

therefore in conformity.” The Planning Board further notes that the ZBA should ensure that the proposal 

meets the Stormwater By-Law. (This was a vote of 3-0, as Planning Board Chair Adam Block recused 

himself).  

 

2. 460 Hillside Avenue - Dish Wireless, LLC, applicant, applied to the Board of Appeals for a Special Permit 

under Sections 6.7.3.3 (b) (c) and any other applicable section of the By-Law to install as part of their 

wireless telecommunications network some of the following equipment: 3 antennas, 6 remote radio units, 3 

junctions boxes, 3 fiber cables, and 3 power cables. The property is located at 460 Hillside Avenue, Needham, 

MA in the Industrial (I) District. 

 

The Planning Board makes NO COMMENT. 

(This was a vote of 4-0, as Planning Board Member Jeanne S. McKnight recused herself).  

 

 

PLANNING & COMMUNITY DEVELOPMENT 
PLANNING DIVISION 

 



 

 

Mr. Jonathan Tamkin, Chair, and Members 

Board of Appeals 

Page 2 

 
3. 320 Grove Street - Corbin Petro and Jessica Gelman, owners, applied to the Board of Appeals for a Variance 

under MGL 40A, Section 10, 4.2.3, and Section 7.5.3 and any other applicable section of the Needham By-

Law to seek zoning relief to allow side setbacks of no less than 15 feet where 25 feet are allowed due to 

unusual soil, shape of topography of the land. This request is associated with the demolition and 

reconstruction of an existing non-conforming single family home. 

 

The Planning Board makes NO COMMENT. 

 

4. 1688 Central Avenue - Holly Clarke, Gregg Darish, Robert DiMase, Matthew and Nicole Heideman, Carl 

Jonasson, Ann and Peter Lyons, and Eileen Sullivan, appellants, applied to the Board of Appeals for an 

Appeal of Building Inspector Decision (ABID) of Building Permit BC23-10079 issued to Matt Borrelli and 

Needham Enterprise LLC dated September 19, 2023, for the construction of a childcare facility. The ABID 

concludes that the Building Permit plans on file do not demonstrate that the construction, alteration or use as 

proposed complies with the Zoning By-Laws as limited by the Dover Amendment MGL 40A, Section 3. The 

property is located at 1688 Central Street, Needham, MA in the Single-Residence A (SRA) District. 

 

The Planning Board previously commented on this application by letter dated November 7, 2023. The 

comments were as follows: 

The Planning Board makes NO COMMENT. 

(This was a vote of 3-0, as Planning Board Vice-Chair Natasha Espada and Planning Board Member Paul S. 

Alpert recused themselves).  

 

NEEDHAM PLANNING BOARD 

 Lee Newman 
Lee Newman 

Director of Planning and Community Development  
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November 21, 2023 

Town of Needham 
Zoning Board of Appeals 
Needham, Massachusetts 02492 

 

Attn: Daphne M. Collins, Zonning Specialist 
 

Re: Corbin Petro & Jessica Gelman, 320 Grove St, Needham, MA Variance Request 
 
 
 

Dear Members of the Needham Board of Appeals, 
 

We have been residents of Needham since February 2013 when we bought our home at 320 Grove St. 

When we purchased our home, it was fully conforming by law until the large house zoning amendment 

of June 2017. Given events that have rendered our house a threat to our public health and safety, these 

regulations have created a significant hardship and we are requesting a variance. 

By way of background, there has been one previous owner of our house and, while they sent their kids 

to Wellesley schools, we love the town of Needham. Our property abuts wetlands and our property is 

more than 4.6 acres. Our 2 boys are at Newman Elementary. We have found the town welcoming to us 

as two married women and are active in the community, especially with youth sports as coaches. 

We love that our home is surrounded by conservation lands. We love nature, the occasional deer, 

turkey, and quiet - and we enjoy going on adventures with our boys and teaching them about nature. 

When we moved, we were unaware of the many decades of flooding that existed. Our lovely backyard 

turns into a pond several times each spring and fall. Over the years, we’ve called on both Wellesley and 

Needham fire departments when the water threatened to breach our home. While stressful and 

frustrating, our home wasn’t impacted until July 2021 when the water breached our finished basement 

and we had 6 inches of water for 4 days. 

The damage from the water was significant, both to our house and to us mentally. While we restored our 

basement at meaningful costs to us, we have ongoing worry about mold, especially with aging parents 

who have severe allergies and who visit us often. We invested in an engineering analysis to determine   

the best mitigation strategies to keep our home and health safe. We also have intense stress and anxiety 

at any rainstorm as we fear flooding and more disruption and damage. 

The water issues have gotten progressively worse with new construction and development surrounding 

the property. We understand by review of public records that there were major concerns by the previous 

owners and neighbors when Beard Way was developed, largely due to the water issues. Properties being 

subdivided, like at 390 Grove St in recent years have only exacerbated the water issues. New 

development, in addition to poor maintenance and an inadequate discharge drain pipe that was built on 

private property (302 Grove St), put much of this out of our control. 

We love our home and want to remain living here for many years to come. Our home is not a teardown - 

we’ve lived here for 10 years and remodeled it during that time. However, with health and safety as a 

concern, we feel the only choice we have to stay here is to replace our home with one on higher ground, 
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farther from the water/wetlands, and built with the waterproofing and technology required to keep the 

home safe. As nature lovers and with an appreciation for conservation, we made a commitment to invest 

in modifications that improve the current footprint and impact to wetlands, and the plan we submitted  

to ZBA for consideration was approved by the Conservation Commission in July 2023. 

The plan approved by the Conservation Commission and that we have submitted for consideration by  

the ZBA includes building a new home. The new home has setbacks previously allowed in the SRA 

district, which were 15 feet as the home was built in 1981, before the new regulations from June 2017, 

when new setback limits were established. The current home at 320 Grove St has setbacks of 15ft and 

20ft, on the left hand and right hand sides, respectively. The new home proposal has setbacks of 17ft  

and 15ft on the left hand and right hand sides, respectively. Notably, the shortest distance between the 

proposed house and the house next door (306 Grove St, Wellesley) is approximately 55ft because of 

the unusual shape of the lot, which adheres to the spirit of the regulations to ensure space between  

each home. 

We believe the new home will significantly improve the property and neighborhood, and have full 

support of our neighbors to the right at 330 Grove St and to the left at 306 Grove St (we own this 

property, which is fully in Wellesley). When we embarked on this process in October 2022, we received 

assurances from the former building commissioner that we were entitled by right to the 15ft setbacks. It 

was these assurances that were the key criteria we used to develop our plan and decision to stay at the 

property. We understand now that a different interpretation of the regulations stands and so are 

requesting a variance. 

We are requesting a variance based on Needham bylaw 7.5.3 and Massachusetts General Laws, c.40A, 

Section 10, which provides that variances may be granted when: 

“owing to circumstances relating to the soil conditions, shape, or topography of such land or structures 

and especially affecting such land or structures but not affecting generally the zoning district in which it is 

located, a literal enforcement of the provisions of the ordinance or by-law would involve substantial 

hardship, financial or otherwise, to the petitioner or appellant, and that desirable relief may be granted 

without substantial detriment to the public good and without nullifying or substantially derogating from 

the intent or purpose of such ordinance or by-law. “ 

Applying the criteria of Chapter 40A, Section 10, the first question is whether there exist circumstances 

relating to the soil conditions, shape, or topography of the Premises or structures that especially affect 

the Premises but not generally the zoning district in which it is located. 

The current non-conforming lot abuts wetlands and has a triangle-shaped lot that narrows as you move 

away from the wetlands. Our lot is 4.6 acres, plus a small portion in Wellesley, the vast majority of which 

is not buildable because of an intermittent stream, wetlands, woods and wildlife habitat. As we aimed to 

improve the property and preserve the wetlands, we moved our house forward. As we do that, the 

shape of the lot gets smaller, making the buildable lot by right essentially non-existent. With the 

approval from the Conservation Commission to build within the 25ft buffer zone, we have a buildable lot 

but require this variance. We meet the criteria for a variance as we have unusual soil conditions given 

our proximity to wetlands and an unusual shape with the triangle-shaped lot. 

No  other property in our area has such an unusual shape or limitations.
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The next question pursuant to Chapter 40A, Section 10 is whether a literal enforcement of the provisions 

of the By-Law would involve substantial hardship, financial or otherwise. In this case, application of the 

By-Law to the Premises would render it non-buildable; yet the current house has existed on it for over 40 

years. This would render the Premises unusable for any material purpose. As our current house is a risk  

to our public health, we have faced considerable hardship as we seek to create a livable home on our 

non-conforming lot. There is little doubt that this inflicts a tremendous hardship on our family, as we 

have lived at the property for 11 years and wish to continue living at the property in a manner safe for 

our two young sons and with frequent visits from older family members heavily impacted by mold 

allergies. 

The last question to be asked pursuant to Chapter 40A, Section 10 is whether the requested relief may 

be granted without substantial detriment to the public good and without nullifying or substantially 

derogating from the intent or purpose of the by-law. In this case, the Premises has existed as a separate 

lot with an existing home for approximately 43 years. At present, minimal change is proposed for the lot 

itself, and no change is being proposed for its use. Therefore, issuance of a variance to allow for a new 

build that improves the wetlands conditions, overall neighborhood, and enables the family to live in a 

home not threatened by water damage does not present any apparent detriment and further does not 

nullify or substantially derogate from the intent or purpose of the By-Law. 

 
We thank you for your consideration and hope that you will respect the setbacks that we have enjoyed 

since we purchased the house. 

Respectfully, 

Corbin Petro & Jessica Gelman 





T-1.1

Title Sheet

August 16, 2023

ABBREVIATIONS

GENERAL NOTES

CODE

MATERIAL SYMBOLS

GOVERNMENT BUILDING CODE

THE MASSACHUSETTS BUILDING CODE, 9TH EDITION

T-1.1

Title Sheet

 GRAPHIC SYMBOLS

BUILDING CROSS SECTION

DOOR NUMBER

ROOM NUMBER

WINDOW NUMBER

ELEVATION DESIGNATION

SECTION REFERENCE

NEW DOOR TO BE INSTALLED

EXISTING DOOR TO REMAIN

5
A-3.3

3
A-3.1

NEW CONSTRUCTION

EXISTING CONSTRUCTION

PARTITION TYPE

106

A

1

DEMO CONSTRUCTION

General: 
1. The governing building code for the design and construction is the Massachusetts State Building Code for 1& 2 family dwellings (9th edition).
2. Architectural drawings shall be used in conjunction with structural, mechanical, electrical and shop drawings.
3. The contractor shall confirm all dimensions and notify architect of any discrepancies, ambiguities, or inconsistences prior to proceeding with the work. The
contractor shall also notify the architect, prior to proceeding with the work, if any construction needs to be adjusted due to field conditions.
4. An assumption has been made that the elevation difference between the garage slab and the first floor is 24” the general contractor shall notify the
architect if this is inconsistent with the site conditions prior to beginning construction.
5. All flashing in contact with pressure treated lumber shall be corrosion resistant.
6. All ductwork and hot water piping shall be insulated and where necessary, a vapor barrier for the ductwork will be provided to prevent condensation.
7. All chimneys to be constructed so the top of the flue is 2'-0” above any roof/wall within 10'-0”.
8. Provide continuous pitch break vents at all roof/wall intersections where soffit vents are installed.

Dimensions:
1. Dimensions standards within the documents are as follows unless otherwise noted:

a. Dimensions to exterior walls are from outside face of a stud or concrete wall
b. Dimensions at windows and exterior doors represents a dimension to the center of that opening from the center of another

 opening or the outside face of a stud or concrete wall.
c. Interior dimensions at stud walls represents a dimension to the middle of the stud (unless interior wall is also an exterior wall,

then dimension is to face of stud).
2. Interior dimensions at stairs represents a dimension to the finished face of the stair.
3. Dimensions/locations of walls enclosing tub/shower units, pre-manufactured fireplaces and all other built-ins must be confirmed with the fixture
manufacturer for the required RO and attachment.
4. Dimensions depicting the building height, shown of the architectural and structural drawings are for the building and building components only. The overall
building height depicted is from the 1st floor deck. The owner/G.C. is responsible for coordinating and establishing the grade relative to the 1st floor, to ensure 
compliance with zoning and building code height requirements. 
5. All dimensions from existing surfaces are from face of existing surface.
6. Closet doors that are not dimensioned are typically centered within the closet.
7. All other doors that are not dimensioned are typically 4” to 6” (depending on the finish casing width) from face finish to the door opening on the butt side.
8. Dimensions locating cased openings are typically dimensioned to the center of that opening unless otherwise noted.

Stairways/Balconies:
1. Stairways shall not be less than 3'- 0” in clear width at all points above the permitted handrail height and below the required headroom height. Maximum
riser height shall be 8 ¼”, minimum tread depth shall be 4” with nosing not to exceed 1 ¼”. Wider treads shall have a min depth equal to the straight run tread
depth at a distance of 12” from the narrower side with a min. tread depth of 3” at any point. Minimum headroom shall be 6'  6” measured vertically from the
sloped plane adjoining the tread nosing or from the floor surface of a landing or platform.
2. Handrails shall be provided on at least one side of each continuous run of treads or flight of stairs with 4 or more risers. Minimum height shall not be less
than 34” with a maximum not to exceed 38”. Handrails shall be continuous for the full length of the flight.
3. Guardrails, 36” minimum in height, shall be installed in floor, porch, and/or balcony area more than thirty (30) inches above a floor or grade below.
Guardrails on open sides of stairs, with a total rise of more than thirty (30) inches above a floor or grade below, shall be not less than 34” in height measured
vertically from the nosing of the treads. The maximum clear opening between rails, balusters, and floors shall not exceed four (4) inches.

Exception:
1. The triangular openings formed by the riser, tread and bottom rail of a guard at the open side of a stairway may be of

such a size that a six inch (6) sphere cannot pass through. Openings for required guards on the sides of stair treads shall
not allow a sphere 4-3/8 inches to pass through.

4. An insulated door shall be provided at the top of unfinished basement stairs or insulate the walls and the underside of stairs and provide an insulated door at
the bottom of basement stairs.
5. An insulated door shall be provided at the top of attic stairs or insulate the walls and underside of stairs and provide an insulated door at the bottom of attic
stairs. Emergency escape and rescue openings. 

Emergency Escape and Rescue Openings/Exterior Windows and Doors:
1. Window sizes shown on the drawings are based generically and the owner (or general contractor where applicable) shall choose the final manufacturer.
Window sizes shall be verified by the general contractor prior to ordering rough opening sizes shall be provided by the manufacturer.
2. Basements, habitable attics and every sleeping room shall have at least one operable emergency escape and rescue opening. Where basements contain more
than one sleeping room, each shall have an emergency escape and rescue opening but adjoining areas shall nor require one. Emergency escape and rescue 
openings shall meet the following criteria:

a. Sill height shall not be more than 44 inches above the floor.
b. Where a door having a threshold below the adjacent ground elevation is used as an emergency escape and rescue opening and is provided with a

bulkhead enclosure, the bulkhead shall provide direct access to the basement and when the bulkhead is
fully opened it shall provide the minimum net clear opening of 5.7 square feet.

c. Emergency escape and rescue openings with a sill elevation below the adjacent ground elevation shall be provided with a
window well with a minimum horizontal area of 9 square feet and a minimum horizontal projection of 36”. The window well
shall allow the emergency escape and egress opening to be fully opened.

d. All emergency escape and rescue openings shall have a minimum net clear opening of 5.7 square feet.

Exceptions:
1. Grade floor openings shall have a minimum net clear opening of 5.0 square feet
2. Double hung windows used for emergency escape shall be permitted to have a new clear opening of 3.3 square feet provided that at least

 one operable sash meets the minimum height and width requirements and operations constraints. 

e. The minimum net clear opening shall be 24 inches x 20 inches in either direction
f. Emergency escape and rescue openings shall be operational from the inside without the use of key's or tools
g. In dwelling units, where the opening of an operable window is located more than 72 inches above the finished grade or surface

below, the lowest part of the clear opening of the window shall be a minimum of 24 inches above the finished floor of the
room in which the window is located. Operable sections of windows shall not permit openings that allow passage of a 4 inch
diameter sphere where such openings are located within 24 inches of the finished floor.

Exceptions:
1. Windows whose openings will not allow a 4 inch diameter sphere to pass through the opening when the opening is in its largest opened

position
2. Openings that are provided with window fall prevention devices that comply with section R6123.
3. Openings that are provided with fall prevention devices that comply with ASTM F2040.
4. Windows that are provided with openings limiting devices that comply with section R6124.

Egress:
1. Stairways, ramps, exterior exit balconies, hallways and doors shall meet all minimum egress requirements.
2. All required exits shall be positively anchored to the primary structure to resist both vertical and lateral forces.
3. Enclosed accessible space under stairs shall have walls, under stair surface and any soffits protected on the enclosed side with ½” gypsum board.
4. Hallways shall be minimum of 3 feet clear
5. Egress from dwelling units shall be by means of two exit doors. The minimum normal width of at least one of the required exit doors shall be not less than
36” with a nominal height shall of six feet eight inches and side hinged. All other required exit doors shall not be less than 32” in nominal width or six feet
eight inches in nominal height and may be sliding or side-hinged.
6. Egress through an attached garage is permitted provided that the attached garage is also provided with a 32” exit door
7. All other exterior doors in excess of the two required exit doors are not required to comply with these minimum dimensions.
8. All interior doors providing access to habitable rooms shall have a nominal width of 30 inches and nominal height of six feet 6 inches except bathrooms
which are permitted to be 24 inches in nominal width.
9. A floor or landing shall be provided on each side of an exterior door. The width of each landing shall not be less than the door served and have a minimum
dimension of 36 inches measured in the direction of travel.

Minimum Room Requirements:
1. Habitable rooms, hallways, corridors, bathrooms, toilet rooms, laundry rooms and basements shall have a ceiling height of not less than
seven (7) feet measured from the finish floor to the lowest projection from the ceiling

Exceptions:
1. Beams and girders spaced not less than four (4) feet on center may project not more than six (6) inches below the

required ceiling height
2. Ceilings in basements without habitable space may project to within six feet eight inches of the finished floor except

that beams, girders, ducts and other obstructions may project to within six feet four inches of  the finished floor.
3. Not more than 50% of the required floor area of a room is permitted to have a sloped ceiling less than seven feet in

height with no portion of the required floor area less than five feet in height.
4. Bathrooms shall have a minimum ceiling height of six feet eight inches over the fixture and at the front clearance area

for the fixtures. A shower or tub with a showerhead shall have a minimum ceiling height of six feet eight inches above a
minimum 30” X 30” area at the showerhead.

2. Every dwelling shall have at least one habitable room with a gross floor area of at least 150 square feet
3. Other habitable rooms shall have a floor area of not less than 70 square feet except kitchens
4. Habitable rooms shall not be less than seven feet in any horizontal except kitchens
5. Portions of a room with a sloping ceiling measuring less than five (5) feet or a furred ceiling measuring less than seven (7) shall not be
considered as contributing to the minimum required habitable area for that room.

Roofing and Siding:
1. Provide continuous 3'  0” wide fiberglass reinforced, bituthene, ice and water shield at all roof edges, centered on all valleys and at roof
wall intersections carried 1'  0” up the wall (refer to manufacturers installation instructions).
2. Provide aluminum step flashing at roof/wall and roof/chimney intersections.
3. Provide aluminum flashing over all window and doors head trim and at the connection between all exterior walls and exterior decks.
4. Provide continuous soffit vents or continuous venter drip edge at all soffit overhangs
5. Provide15” felt under all roof shingles (unless specified otherwise).
6. Provide continuous ridge vents (unless specified as otherwise). See building elevation for extent.
7. All gutters and downspouts to be prefinished alum. Color to be selected by owner.

Light/Ventilation and Insulation:
1. All habitable rooms shall be provided with aggregate glazing of not less than 8% of the floor area being ventilated.

Exceptions:
a. The glazed areas need not be openable when the opening is not required to be an emergency escape and

rescue opening and an approved mechanical ventilation system is provided capable of producing 0.35 air exchange per
hour in the room or a whole-house mechanical ventilation system is installed capable of  supplying outdoor ventilation
air of 1.5 CFM per occupant with 2 for the first bedroom and one for every additional bedroom.

b. The glazed areas need not be provided in rooms where the above exception is met and artificial light is
provided capable of producing an average illumination of six foot candles over the area of the room at a height of 30
inches.

2. All bathrooms, water closet compartments and other similar rooms shall be provided with aggregate glazing area of not less than three
square feet, ½ of which must be openable.

Exception:
a. The glazed area shall not be required where artificial light and a mechanical ventilation system are

provided. Ventilation air from the space shall be exhausted directly to the outside.

3. Attic ventilation with a ceiling vapor barrier, provide at least one (1) square foot of free area for each three hundred (300) square feet of
ceiling area.
4. Attic ventilation without a ceiling ventilation vapor barrier, provide at least one (1) square foot of free area for each one hundred-fifty
(150) square feet of ceiling area.
5. The contractor is responsible to provide a moisture barrier and properly insulate all walls and ceilings to air leakage into unconditioned
spaces.
6. If mechanical, electrical or plumbing equipment is to be placed in attics, eves, overhangs and other similar unconditioned, uninsulated
spaces, the contractor is responsible to provide a proper enclosure, insulation, direct ventilation, etc. to avoid moisture, condensation, freeze
thaw, ice damming, and other similar issues.

Plumbing:
1. All sanitary lines within walls and floors adjoining living spaces are to be sound insulated.
2. All plumbing within wall or floor cavities which border unconditioned spaces are to be insulated and on the warm side of the cavity
insulation to avoid freezing.

Smoke and Carbon Monoxide Detectors/Alarms:
1. Combination smoke and carbon monoxide alarms are acceptable provided said alarms have simulated voice and tone alarms the clearly
distinguish between the two types of emergencies. If combination alarms are to be used than all required criteria for smoke and carbon
monoxide detectors need to be met.
2. Fire departments are required to inspect, upon sale or transfer, all dwelling units for required smoke and carbon monoxide detectors.
3. Consumers shall check with local building and/or fire officials for accepted alarm types and locations for proper installation in accordance
with all applicable codes and regulations.

Smoke Alarms/Detectors:
1. All one and two family dwellings shall be equipped with a household fire warning system. All devices shall be installed and maintained in
accordance with all applicable codes, manufacturers instructions and listing criteria.
2. Smoke detectors are required to be permanently wired to an AC primary power source and shall have secondary (standby) power supplied
from monitored batteries.
3. Where more than one smoke detector is required, all required detectors shall be installed so that the activation of any detector shall cause
the alarm in all required smoke detectors in the dwelling unit to sound (min. 85 dba at 10 feet, 75 dba in bedrooms)
4. Smoke detectors shall be provided in the following locations:

a. In the immediate vicinity of bedrooms
b. In all bedrooms
c. In each story of a unit (including basements & cellars) For each 1,200 sq.ft or part thereof
d. Near the base of all stairs where such stairs lead to another occupied floor

5. Photo electric smoke detectors are required if located within 20 feet of a kitchen or bathroom
6. When one or more sleeping rooms are added or created to an existing dwelling, the entire building shall be provided with smoke detectors
designed and located as required for new dwellings.

Carbon Monoxide Alarms/Detectors:
1. All one and two family dwellings shall be equipped with a household carbon monoxide warning system. All devices shall be installed and
maintained in accordance with all acceptable codes, manufacturers instruction and listing criteria.
2. Carbon monoxide detectors shall be located on every level of the dwelling unit including basements and cellars (but not including crawl
spaces and uninhabitable attics).
3. All alarm-sounding appliances shall have a minimum rating of 85 dba at 10 feet

Heat Detectors:
1. Heat detectors shall be installed in any integral or attached garage to the main house
2. A new addition attached garage to an existing dwelling installed in accordance with all applicable criteria. If the existing dwelling
contains a fire detection system that is compatible with the garage heat detector, the garage heat detector shall be interconnect to the existing
dwelling fire detection system. If the detector is not compatible than the detector shall be connected to a sounder or compatible heat detector
containing a sounding device, located in the dwelling unit and within 20 feet of the nearest door to the garage
3. For flat-finished garage ceilings, the detector shall be located on or near the center of the garage ceiling. For vaulted/ slopped ceilings, the
detector shall be placed in the approximate center of the vaulted space. 
4. The required heat detector shall be listed for and required to be interconnected to all smoke detectors of the required household fire alarm
system, such that the activation of the heat detector will activate all of the audible alarms of the household fire alarm system throughout the 
dwelling.

Sprinklers:
1. All one and two-family dwellings having an aggregate area greater than 14,400 square feet, including basements, but not including
garages and unfinished attics shall be equipped with an automatic sprinkler system and shall be installed in accordance with NFPA 13D.
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Schedules and
Typical Section

A-3.1

SHOP DRAWINGS OF WINDOWS ARE TO BE PROVIDED PRIOR TO ORDERING.

ALL WINDOWS AND PATIO DOORS ARE TO BE MANUFACTURED BY PELLA WINDOWS OR OWNER 
APPROVED EQUAL. PROVIDE SIMULATED DIVIDED LITE PATTERNS AS INDICATED.  ALL UNITS ARE TO BE 
BLACK CLAD. UNITS ARE TO HAVE 6 5/16" JAMB THICKNESS & WHITE HARDWARE WITH FACTORY 
PROVIDED SCREENS. INTERIOR OF UNIT IS TO BE FACTORY PRIMED WHITE. PATIO DOORS ARE TO HAVE 
LOCKING HARDWARE PROVIDED WITH SCREEN DOOR UNITS.  ALL GLAZING IS TO BE LOW-E INSULATED 
GLASS WITH U-VALUE OF .30 OR BETTER. 

WINDOW SCHEDULE

A
B1

C1

D1

E F

G H

I J

K

L

M

N
O

P

FIXED

B2

C2

D2

2'-1" 3'-11" 2'-5"

6'-4"

5'
-1

1"
2'

-5
"

8'
-4

"

2'
-5

"
5'

-1
1"

8'
-4

"

2'-5" 3'-11"

6'-4"

3'-11" 2'-5"

6'-4"

2'
-0

"
5'

-0
"7'

-0
"

2'-5" 3'-11"

6'-4"

2'
-0

"
5'

-0
"7'

-0
"

3'-11" 2'-5"

6'-4"

2'-5" 3'-11"

6'-4"

3'
-5

"

3'
-5

"

2'-5" 2'-5" 2'-5"

7'-3"

5'
-1

1"

2'-1"

5'
-1

1"

3'-0"

3'
-0

"

8'
-1

1 
1/

2"

1'-5"

2'
-1

1"

4'
-1

1"

2'-5" 2'-8"

4'
-1

1"

3'-0"

6'
-0

"

CASEMENT CASEMENT

CASEMENT

3'-0"

5'
-0

"

CASEMENT

3'-0"

4'
-0

"

3'-0" 3'-0" 3'-0" 3'-0"

6'-0"

4'
-6

"

2'
-0

"

2'
-6

"

CASEMENT

AWNING
AWNING

2'-5" 3'-11" 2'-5"

8'-9"

5'
-6

"

Q

FIXEDCASEMENT CASEMENT

BI-PARTING CASEMENT

AWNING CASEMENT

2'-6"

2'
-0

"

R

AWNING

5 6

1 2 3

4

2'-6"

9'
-0

"

S

FIXED

SIZE

1

LOCATION /
TYPE

DOOR SCHEDULE
DOOR

NO.
HEAD

DETAILS

JAMB
REMARKS

WOOD

NOTE:

SHOP DRAWINGS OF DOORS ARE TO BE PROVIDED PRIOR TO ORDERING.

2
3
4

EXTERIOR / (ENTRY)

5

EXTERIOR / (GARAGE)

6
7
8
9

10

EXTERIOR / (TYP)

(2) 3'-0"x9'-0"

EXTERIOR / (PRIMARY BED)
EXTERIOR / (GUEST BED)

EXTERIOR / (FAMILY)

INTERIOR / (TYP)

11
12

9'-0"x9'-0"

INTERIOR / (TYP)
INTERIOR / (TYP)

WOOD

13

WOOD WOOD
WOOD WOOD
WOOD WOOD
WOOD WOOD
WOOD WOOD
WOOD WOOD
WOOD WOOD
WOOD WOOD
WOOD WOOD

14

17

2'-6"x8'-0"

(2) 2'-6"x8'-0"
2'-8"x8'-0"

18

3'-0"x8'-0"
8'-0"x9'-0"

15

"C" LABEL DOOR3'-0"x8'-0"INTERIOR / GARAGE

19

12'-0"x9'-0"
12'-0"x8'-0"

GARAGE OVERHEAD
PAIR

SLIDER
SLIDER

SLIDER

INTERIOR / (TYP) WOOD WOOD(2) 2'-6"x8'-0" PAIR
BI-PARTING POCKET

ROOM NAME

SOUTH

ROOM
NO.

001

NORTH EAST

FLOOR WALLSBASE

WEST

CEILING
REMARKS

FINISH SCHEDULE

101 FOYER

UNFINISHED/MECHANICALS
002

LOWER FAMILY003
004
005

102 STAIR
103 LIVING
104 OFFICE
105 POWDER
106

KITCHEN107
108 PANTRY
109 DINING
110 MUD ROOM

201
202
203
204
205
206
207
208

STAIR

209

BEDROOM 4

5/8" TYPE "X" GWB

111 BATH
112

210

CLOSET 4

211

BATH 4

212 CLOSET 3
213

113
GUEST BEDROOM 

3 CAR GARAGE

GYM
BATH 

PRIMARY BEDROOM 
PRIMARY BATH

CLOSET 2

WOOD GWBWOOD GWBGWBGWB GWB
WOOD GWB WOOD GWBGWBGWB GWB

WOOD GWBWOOD GWBGWBGWB GWB
WOOD GWB WOOD GWBGWBGWB GWB
WOOD GWBWOOD GWBGWBGWB GWB
WOOD GWBWOOD GWBGWBGWB GWB
WOOD GWBTILE GWBGWBGWB GWB
WOOD GWB

WOOD
GWBGWBGWB GWB

WOOD GWBGWBGWBGWB GWB
WOOD GWB WOOD GWBGWBGWB GWB
WOOD GWBWOOD GWBGWBGWB GWB
WOOD GWB WOOD GWBGWBGWB GWB
WOOD GWBTILE GWBGWBGWB GWB
WOOD GWBGWBGWBGWB GWB

GWB
 WOOD

GWBGWBGWB GWB

WOOD GWB WOOD GWBGWBGWB GWB
WOOD GWB WOOD GWBGWBGWB GWB
WOOD GWB WOOD GWBGWBGWB GWB
WOOD GWB TILE GWBGWBGWB GWB
WOOD GWB WOOD GWBGWBGWB GWB
WOOD GWBWOOD GWBGWBGWB GWB
WOOD GWB

WOOD

GWBGWBGWB GWB
WOOD GWB

TILE

GWBGWBGWB GWB

WOOD GWB
TILE

GWBGWBGWB GWB
WOOD GWB

WOOD
GWBGWBGWB GWB

WOOD GWB
TILE

GWBGWBGWB GWB
GWBGWBGWBGWB GWB

WOOD GWBGWBGWBGWB GWB214

UNFINISHED / STORAGE006
WOOD GWB TILE GWBGWBGWB GWB

BATH 2

LAUNDRY

TILE

WOOD GWBGWBGWBGWB GWB

PRIMARY CLOSET

STAIR

FAMILY WOOD

WOOD

BEDROOM 2 WOOD

BATH 3

BEDROOM 3

WOOD GWBWOOD GWBGWBGWB GWB

114 SITTING ROOM WOOD GWBWOOD GWBGWBGWB GWB

WOOD

115 BAKERS KITCHEN WOOD GWBWOOD GWBGWBGWB GWB

T

FIXED CASEMENT

3'-11" 2'-2 1/2"

6'-4"

4'
-1

0"

These drawings and specifications are the 
property and copyright of McKay Architects 
and shall not be used in whole or in part, or 
shall be assigned to a third party without the 
express written permission of McKay 
Architects.
Contractor to verify all information and 
dimensions in the field prior to start of 
construction and is to notify McKay
Architects of any discrepancies

SCALE

DWG BY

DATE

JOB NO

CKD BY MLM

REV # DATE ISSUANCE

OWNERSHIP & USE OF DOCUMENTS

OWNER

AS NOTED

New
Residence

320 Grove Street
Needham, MA

02/23/23

35 Bryant Street
Dedham, MA 02026

p: 781.326.5400

www.mckayarchitects.net

1 11/03/22 First Draft
2 11/22/22 Second Draft
3 11/29/22 Third Draft
4 02/23/23 Fourth Draft 
5 07/21/23 Fifth Draft 
6 08/16/23 Sixth Draft 



S-0.1

Structural Notes

General Notes  Design Loads
Massachusetts state building code  code regulation 780 CMR 51.00 9th edition

1. Floor live loads: residential: 40 PSF
2. Ground snow load (PG): 40 PSF
3. Wind load basic wind speed (exposure C)- 127 MPH
4.Temporary shores shall be designed, erected, supported, braced, and maintained by the contractor to support safely all dead
loads presently carried by the structural work being shored, and any construction live loads.
5. All dimensions, elevations, shelves, beam pockets, cut-outs, underground utilities, piers, footings, slabs, and all other items
shall be fully coordinated with civil, geotechnical, mechanical, architectural and all other trades' drawings prior to construction

Foundation Plan:
Scale:1/4” = 1'-0”

Foundation Plan Notes:
1. T.O. First floor sub floor shall be called elevation 0'-0”
2. All dimensions, elevations, shelves, beam pockets, cut-outs, underground utilities, piers, footings, slabs, and all other items
shall be fully coordinated with civil, geotechnical, mechanical, architectural and all other trades' drawings prior to
construction.
3. See general notes for additional foundation information & specifications.

Foundation Notes:
1. All topsoil, subsoil, and oil containing organic or unsuitable bearing material shall be cleared from the building footprint.
2. All soil supported footings shall be founded upon compacted natural subgrade or compacted bank run gravel fill with a
bearing capacity of at least 3000 PSF. Soil bearing capacity shall be verified by a professional engineer registered in the
project state.
3. G.C. shall be responsible for determining the site's suitability to support the building. Furthermore, the G.C. shall be
responsible for constructing the building and surrounding site/subgrade in strict accordance with this requirement.
4. All footings shall extend at least 48” below finished grade. G.C. shall coordinate all proposed grades prior to construction.
5. Bedrock/ Ledge shall be excavated a minimum of 4” below bottom of footing elevation and covered with a layer of
compacted gravel.
6. Soil shall be compacted to not less than 95% of maximum dry density per ASTM D1557 in lifts not to exceed 6” loose
depth.
7. Backfill symmetrically against all foundation walls in increments not to exceed 2 feet maximum differential.
8. See plumbing and electrical drawings for under floor systems and special granular fill material requirements.
9. No footings or slabs shall be poured into or against subgrade containing free water or ice.
10. All slabs-on-grade shall be placed on a layer of compacted fine granular fill under a 10 MIL. Poly vapor retarder.
Coordinate additional subgrade preparation requirements with civil and/or geotechnical engineers of record.
11. All slabs-on-grade shall be placed on a vapor barrier on a 6” compacted gravel base.
12. Forces due to hydrostatic pressure have not been considered in the design of the foundation for this structure. It is the
responsibility of the General Contractor/owner to confirm with a geotechnical engineer, civil engineer, or other qualified
design professional to ensure hydrostatic forces do not exist.
13. General Contractor shall coordinate all insulation, drainage, damp-proofing and water-proofing details with Architect of
record.
14. A modified proctor test shall be performed by a soils testing lab on each type of soil to be compacted.
15. Field density tests shall be performed by an independent soils testing lab to verify compaction. A copy of all test reports
shall be filed with the Architect of record.

Concrete Notes:
1. All footing and wall concrete shall have a compressive strength of not less than 4000 PSI at 28 days (entrained air content
between 4.5% and 7%)
2. All interior slab concrete shall have a compressive strength of not less than 3000 PSI at 28 days and contain no air
entrainment.
3. All exterior slab concrete shall have a compressive strength of not less than 4000 PSI at 28 days (entrained air content
between 4.5% and 7%).
4. All concrete shall contain an approved water-reducing admixture.
5. No calcium chloride shall be used in any concrete.
6. All reinforcing bars shall be ASTM A-615 grade 60 unless noted otherwise.
7. All reinforcing bar splices shall conform to requirements of ACI 318, but in no case shall they be less than 2'-0” or 48xDIA.
8. All welded wire fabric shall conform to ASTM A-185, Fy=60 KSI
9. All welded wire fabric shall be lapped two (2) full mesh panels at sides and ends and be securely wired together.
10. See architectural drawings for type and location of all floor finishes, floor depressions and cut outs.
11. Coordinate all foundation penetrations with Architect, plumbing, mechanical, electrical contractors and local agencies.
12. All concrete shall be detailed, formed, handled, placed, and protected in accordance with procedures and guidelines
prescribed in the latest edition of “building code requirements for reinforced concrete” ACI-318, manual of standard practice
for reinforced concrete structures, ACI-201, and ACI-305/306 guides for hot/cold weather concreting.
13. General Contractor shall carefully coordinate all form-work, rebar placement, concrete mix design, and concrete placement
to ensure accurate and complete concrete distribution throughout. All precautions, shall be taken to avoid “honeycombing” and
voids in concrete foundation. Techniques, such as pre-staging concrete vibrators in congested areas, modified concrete mix
designs to promote complete distribution, etc. shall be employed at the contractor's discretion.
14. Concrete voids and excessive “honey-combing” shall be documented and reported to the Architect of record for analysis
and preparation of a repair method. Parging, Dry-packing, and “floating” the adjacent slab to fill voids are un-acceptable 
methods of repair for filling significant voids. 
15. G.C. shall coordinate all concrete finishes with Architect of record. All concrete that shall be considered architecturally
exposed shall be poured and finished in a manner which will produce the desired architectural finish. G.C. shall coordinate the 
concrete mix design (I.E. self-consolidating concrete), rebar placement, and methods of vibration to produce a fully 
consolidated concrete pour fee of voids and/or “honey-combing”.
16. Checked shop drawings (5 sets) showing reinforcing details, including steel sizes, spacing and placement, shall be
submitted by the contractor for approval prior to fabrication. The General Contractor must review the shop drawings prior to
submission to the Architect of record. All copies of the shop drawing submittals shall bear a dated and signed shop drawing
stamp which documents the General Contractor's approval.
17. A mix design (5 copies) shall be submitted for approval for each type of concrete. Mix design submittal shall include
historical break data for each mix of concrete.
18. A set of four (4) concrete tests cylinders shall be taken by an independent concrete testing lab on each day when concrete
placement exceeds 5 cubic yards. One cylinder shall be broken at 7 days, two at 28 days, and one at 56 days. A copy of all test
reports shall be filed with the Architect of record.

First Floor Framing:
Scale:1/4” = 1'-0”

Plan Notes:
1. #J-#K Jack and King studs shall be same dimensional stud lumber as adjacent studs. (i.e. 2J-2K means 2 full-height king
studs with 2 jack studs supporting the header)
2. - indicates Simpson Strong-Tie type hanger required at beam connection. All Simpson hangers shall be

installed per manufacturer's specifications with the maximum fastener size and quantity.
3. “Lally Column”  all lally columns shall be filled solid with concrete. Provide 1/2” thick “Springfield” cap and base plates at
all lally columns.
4. Unless otherwise notes on plans, all headers over door and window openings shall be supported on ea. end by a single jack
stud ganged to a double king stud.
5. Beams and columns on plan marked “P.T.” denote pressure treated or wolmanized lumber.
6. Refer to general notes for further requirements.
7. All full-height columns which pass through floor or ceiling framing systems shall be fully blocked and tied into that framing
to effectively brace the column in both directions.

8. All platform framed posts, walls, and/or beam loads shall be transferred to supports below with cripple studs, “squash blocks”, and/or
full-depth solid blocking.
9. All multi-ply wood and/or engineered members shall be ganged together in accordance with manufacturer's requirements and prevailing
state building code.
10. Refer to general notes and prevailing state building code for connections not specifically specified on plans.
11. Member layout depicted on this plan is intended as a general guide to framing. The exact framing layout, material take-off, and framing
method shall be closely coordinated wit the architectural and structural drawings and ultimately determined by the General Contractor. Any
substantial change in framing method/layout shall be reported to Architect of record.
12. All dimensions, elevations, shelves, beam pockets, cut-outs, underground utilities, piers, footings, slabs, and all other items shall be fully
coordinated with civil, geotechnical, mechanical, architectural, and all other trades' drawings prior to construction.
13. All trim, soffits, rakes, eaves, brackets, gutters, corbels, build-outs, pad-outs, and all other applied architectural features and
embellishments be the responsibility of others and fully coordinated with the Architect of record.

General Notes  Pre-Engineered Wood Trusses:
1. Wood trusses shall be designed per the “design specification for metal plate connected wood trusses,” published by the truss plate institute.
2. All roof trusses and overhanging wood members shall be held down with uplift anchors per truss manufacturer's requirements.
3. Wood truss fabricator shall submit to the Architect for approval prior to fabrication, shop drawings bearing seal and signature of the design
professional engineer, registered in the state of Massachusetts. Shop drawings shall be reviewed and approved by the General Contractor prior
to submitting to Architect. Shop drawings shall include but are not limited to: truss layout plan; truss detail sheets showing configuration,
dimensions, loads, member sizes, and grades, member forces, connection plate sizes, permanent bracing requirements, uplift anchorage
hardware (specified by truss designer), etc.
4. Truss designer shall include all loads required by the Massachusetts state building code and all further requirements included in the
structural and architectural contract documents. Additional requirements may include, but are not limited to additional design loads due to
wind and/or earthquake, snow drifting, point loads and/or additional loading from other framing members, special top chord slope
requirements for drainage etc. truss designer shall carefully coordinate all loads due to mechanical equipment and plumbing fixtures with the
G.C., Architect, and mechanical design.
5. Truss designer shall design, manufacture, and furnish all floor trusses which meet a live load deflection criteria of L/600 and all roof trusses
which meet a total load deflection criteria of the lesser of ¾” or L/360 unless specifically approved otherwise.
6. Wood truss erector shall be responsible for design and installation of all temporary erection bracing.
7. Truss spacing shown in structural engineering plans are for reference only. General Contractor shall refer to approved truss shop drawings
for actual truss layout and spacing (for both bidding and construction purposes).
8. Truss layout and design shall be coordinated with the mechanical equipment layout.

Structural Lumber, Engineered Lumber:
1. All material and workmanship shall be in accordance with the latest edition of “timber construction standards” of the American Institute of
Timber Construction and the “National Design Specification for Stress-Grade Lumber and its Fastenings” of the National Forest Products
Association.
2. The minimum grades and design values required for conventional, structural lumber shall be:
3. Studs: construction grade spruce-pine-fir, FC= 1000 PSI, E=1,300,000 PSI
4. Joists/Rafters/Beams: spruce-pine-fir No.2, FB=875 PSI, E=1,400,000 PSI
5. Pressure treated lumber: Southern Pine No.1, E=1,400,000 PSI
6. All exterior wall studs shall be at least 2x6 @ 16” O.C. unless noted otherwise. Furthermore, all wall studs adjacent to steel columns shall be
fastened to face of column with Hilti X-U powder driven fasteners @ 16” O.C.
7. All multiple member beams and headers shall be supported on not less than an equal number of studs at each end, unless noted otherwise.
8. Wood columns made with three or more wood studs shall be nailed together with 16d nails. Nail spacing shall be in 2 rows, spaced 8” O.C.
from both sides staggered 4” apart.
9. Unless otherwise noted, all exterior openings shall have not less than one jack stud and two full height studs at each side of the opening. All
interior bearing wall openings shall have not less than two jack studs and one full height stud at each side of the opening unless noted 
otherwise. 
10. All conventional lumber roof rafters shall have a Simpson Uplift Anchor at each bearing location. Use Simpson LSSU Skewed and/ or
Sloped Hangers at each rafter as required. Provide and install 1.25”x20 GA ridge straps (10) 8d nails) at all conventional rafter pairs (or 
approved substitution). 
11. Flush framing shall be supported by joist hangers designed for the full capacity of the supported member.
12. Provide and install double floor joists or properly designed trusses under all partitions running parallel to span.
13. All wood in contact with concrete or masonry shall be pressure treated with preservative.
14. Exterior wall sheathing shall be minimum 15/32 APA structural I rated sheathing or exterior grade. Sheathing shall be nailed with 8d nails
not less than 6” O.C. on all panel edges. All wall horizontal panel edges within 48” of building corners must be blocked and nailed. Sheathing
panels shall be installed to span across floor levels (centered on band joist) to achieve continuous uplift load path from roof to foundation.
15. Sub-flooring shall be ¾” tongue & groove APA Structural I Rated Sheathing exposure I unless noted otherwise. Fasten sub-floor to
supporting framing with industry standard sub-floor adhesive and 8d nails @ 6” O.C.
16. Roof sheathing on flat roofs shall be minimum ¾” T&G APA Structural I Rated Sheathing.
17. Roof sheathing on non-curved sloping framing shall be minimum 5/8” T&G APA structural I rated sheathing.
18. Roof sheathing on flat roofs and non-curved sloping framing shall be nailed with 8d nails not more than 6” O.C. on all supported panel
edges. Nails shall be spaced 4” O.C. in areas within 48” of ridges, hips, rakes, and eaves.
19. Roof sheathing on curved framing members shall be three layers on ¼” APA Rated Plywood sheathing with end and side joists staggered
between successive layers. Each layer of sheathing shall be fastened to the supporting framing with 8d rink-shank nails @ 12” O.C. all nails
shall be staggered between nails from successive layers.
20. Solid blocking shall be provided at ridges and eaves to support and fasten panel edges in all circumstances for all roof types where standard
framing does not provide substrate for continuous panel edge support and fastening.
21. Engineered lumber supplier shall submit to the engineer of record for approval, shop drawings for all engineered lumber and I-Joists. Shop
drawings shall include but are not limited to: Framing layout plan, member sizes, nailing patterns for multiple members, bearing lengths,
connection hangers, blocking bridging, and squash blocks.
22. Laminated Veneer Lumber (LVL), Laminated Strand Lumber (LSL) and Parallel Strand Lumber (PSL) shall be versa-lam by boise cascade
or equal.
23. LVL and PSL beams shall have the following minimum properties: FB=3100 PSI, FT= 2150 PSI, FC=750 PSI, FC= 3000 PSI, FV= 285
PSI, E=2,000,000 PSI
24. PSL columns/posts shall have the following minimum properties: FB=2650 PSI, FT=1650 PSI, FC=750 PSI, FC= 3000 PSI, FV=285 PSI,
E=1,700,000 PSI
25. LVL's and PSL's shall be free of finger joints, scarf joints or mechanical connections for the full length of the member.
26. Adhesive used shall be waterproof, meeting the requirements of ASTM D-2559-76.
27. All Simpson Connectors (hangers, straps, uplift connectors, post caps, etc.) shall be coated with z-max corrosion resistance or approved substitute.
28. All fasteners in contact with pressure-treated lumber shall be certified for use with the preservative treatment used.
29. All fasteners exposed to moisture, expected condensation, pressure treated lumber, and/or the weather shall be made from non-corrosive materials or
coated with an approved anti-corrosive coating certified and approved for use with the materials to be fastened.
30. All porch roof and floor beams shall be fastened to resist uplift loads with Simpson 20GA coil straps. Straps shall be centered over the top of the
beam and bent down along both sides of post. Fasten straps with IOD nails through all available nail holes.
31. All ceiling framing (including truss bottom chords) adjacent to exterior walls shall be framed in order to brace the exterior walls against lateral
movements. Coordinate all ceiling framing with Architect of record.
32. At all over framed roof conditions framed with conventional lumber, provide & install continuous 2x8 cleat fastened through sheathing and into
each roof rafter with (2) #10 decking screws. Fasten over-framed rafters to cleat with (4) 16d toe-nails and single #10 decking screw through top of
rafter.

Second Floor & Low Roof Framing
Scale:1/4” = 1'-0”

Plan Notes:
1. #J-#K jack and king studs shall be same dimensional stud lumber as adjacent studs. (i.e. 2J-2K means 2 full-height king studs with 2 jack
studs supporting the header).

2.  - indicates Simpson Strong-Tie type hanger required at beam connection. All Simpson hangers shall be installed 
 per manufacturer's specifications with the maximum fastener size and quantity. 

3. “Lally Column”  all lally columns shall filled solid with concrete. Provide ½” thick “Springfield” cap and base plates at all lally columns.

4. Unless otherwise noted on plans, all headers over door and window openings shall be supported on ea. end by a single jack stud ganged to a
double king stud.
5. Beams and columns on plan marked “P.T.” denote pressure treated or wolmanized lumber.
6. Refer to general notes for further requirements.
7. All full-height columns which pass through floor or ceiling framing systems shall be fully blocked and tied into that framing to effectively brace
the column in both directions.
8. All platform framed posts, walls, and/or beam loads shall be transferred to supports below with cripple studs, “squash blocks” and/or full-depth
solid blocking.
9. All multi-ply wood and/or engineered members shall be ganged together in accordance with manufacturer's requirements and prevailing State
Building Code.
10. Refer to general notes and prevailing State Building Code for connections not specifically specified on plans.
11. Member layout depicted on this plan is intended as a general guide to framing, the exact framing layout, material take-off, and framing method
shall be closely coordinated with the architectural and structural drawings and ultimately determined by the General Contractor. Any substantial
change in framing method/layout shall be reported to Architect of record.
12. All dimensions, elevations, shelves, beam pockets, cut-outs, underground utilities, piers, footings, slabs, and all other items shall be fully
coordinated with civil, geotechnical, mechanical, architectural and all other trades' drawings prior to construction.
13. All trim, soffits, rakes, eaves, brackets, gutters, corbels, build-outs, pad-outs, and all other applied architectural features and embellishments be
the responsibility of others and fully coordinated with the Architect of record.

Structural Steel Notes:
1. All detailing, fabrication and erection shall conform to the AISC specifications and codes, latest edition.
2. All wide flange section structural beams (W) shall be ASTM A992 Fy=50 KSI. Base plates, channels, angles, and misc. structural steel shall be
ASTM A-36, Fy= 36 KSI. All square and rectangular hollow structural sections (HSS) shall be ASTM A-500 grade B FY minimum 46 KSI.
3. All anchor bolts and threaded rods shall conform to the requirements of ASTM F1554 and A307.
4. All bolts, nuts, and washers shall conform to the requirements of ASTM A-325 for ¾” diameter high strength bolts unless noted otherwise.
5. All welding electrodes shall be E7OXX.
6. All welding shall be done by certified welders and shall conform to the AWS “code for ARC and gas welding in building construction”, latest
edition.
7. No connection shall consist of less than two ¾” diameter bolts or welds developing a minimum of 10,000 pounds unless noted otherwise.
8. All fillet welds shall be a minimum of ¼” unless noted otherwise.
9. All welds shall be visually inspected and all full penetration welds shall be inspected by ultra-sonic testing.
10. An independent steel testing agency shall perform all inspection and testing. The structural steel fabricator and erector shall schedule all work
to allow the above testing requirements to be completed. A copy of all test reports shall be filed with the Architect.
11. The contractor shall be responsible for the control of all erection procedures and sequences with relation to temperature differentials and
stability.
12. After fabrication, all steel, except that to be galvanized shall be cleaned of all rust, loose mill scale and other foreign materials and receive one
coat of approved primer paint or approved prefatory application specified by the corrosion inhibiting coating manufacturer.
13. The fabricator shall furnish checked shop and erection drawings and obtain approval prior to fabricating and structural steel.
14. Cuts, holes, openings, etc. required in structural steel members for the work of other trades shall be shown on shop drawings for structural steel
and shall be made in the shop. Burning of holes or cuts in structural steel members in the field will not be permitted except by written permission
from the structural engineer of record.
15. Full moment connections shall be designed and detailed to develop the full capacity of the members being connected.
16. Submit shop drawings for review and approval prior to construction.

Upper Roof Framing
Scale: ¼” = 1'- 0”

Plan Notes:
1. #J-#K jack and king studs shall be same dimensional stud lumber as adjacent studs. (e.e.2J-2K means 2 full height king studs with 2 jack studs
supporting the header).

2.  - indicates Simpson Strong-Tie type hanger required at beam connection. All Simpson hangers shall be installed per 
 manufacturer's specifications with the maximum fastener size and quantity. 

3. “Lally Column”- All lally columns shall be filled solid with concrete. Provide ½” thick “Springfield” cap and base plates at all lally columns.
4. Unless otherwise noted on plans, all headers over door and window openings shall be supported on ea. end by a single jack stud ganged to a
double king stud.
5. Beams and columns on plan marked “P.T.” denote pressure treated or wolmanized lumber.
6. Refer to general notes for further requirements.
7. All full-height columns which pass through floor or ceiling framing systems shall be fully blocked and tied into that framing to effectively brace
the column in both directions.
8. All platform framed posts, walls, and/or beam loads shall be transferred to supports below with cripple studs, “squash blocks”, and/or full-depth
solid blocking.
9. All multi-ply wood and/or engineered members shall be ganged together in accordance with manufacturer's requirements and prevailing State
Building Code.
10. Refer to general notes and prevailing State Building Code for connections not specifically specified on plans.
11. Member layout depicted on this plan is intended as a general guide to framing. The exact framing layout, material take-off, and framing
method shall be closely coordinated with the architectural and structural drawings and ultimately determined by the General Contractor. Any
substantial change in framing method/layout shall be reported to Architect of record.
12. All dimensions, elevations, shelves, beam pockets, cut-outs, underground utilities, piers, footings, slabs, and all other items shall be fully
coordinated with civil, geotechnical, mechanical, architectural and all other trades' drawings prior to construction.
13. All trim, soffits, rakes, eaves, brackets, gutters, corbels, build-outs, pad -outs, and all other applied architectural features and embellishments
be the responsibility of others and fully coordinated with the Architect of record.

First Floor Shear Walls
Scale: ¼” = 1'-0”

Holdown Notes:
1. All threaded rod holdowns shall be fastened to concrete foundations with Hilti Hit Hy 200 EPOXY system installed in strict accordance with
manufacturer's requirements.
2. All multi-ply wall studs fastened to holdowns shall be ganged together in accordance with building code and general notes.
3. Where upper wall is not in line with lower wall, “STI” strap holdowns shall be extended through floor sheathing and fastened to beams/blocking
below. Strap may be extended down and bent around underside of framing as required. See typical shearwall details for further information.
4. All dimensions, elevations, shelves, beam pockets cut-outs, underground utilities, piers, footings, slabs, and all other items shall be fully
coordinated with civil, geotechnical, mechanical, architectural and all other trades' drawings prior to construction.

Second Floor Shear Walls
Scale: ¼” = 1'-0”

Holdown Notes:
1. All threaded rod holdowns shall be fastened to concrete foundations with Hilti Hit Hy 200 EPOXY system installed in strict accordance with
manufacturer's requirements.
2. All multi-ply wall studs fastened to holdowns shall be ganged together in accordance with building code and general notes.
3. Where upper wall is not in line with lower wall, “STI” strap holdowns shall be extended through floor sheathing and fastened to beams/blocking
below. Strap may be extended down and bent around underside of framing as required. See typical shearwall details for further information.
4. All dimensions, elevations, shelves, beam pockets cut-outs, underground utilities, piers, footings, slabs, and all other items shall be fully
coordinated with civil, geotechnical, mechanical, architectural and all other trades' drawings prior to construction.
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December 5, 2023 

 

Mr. Jonathan Tamkin, Chair, and Members 

Zoning Board of Appeals 

Public Services Administration Building 

500 Dedham Avenue 

Needham, MA 02492         

 

Dear Mr. Tamkin and Members of the Zoning Board of Appeals: 

 

At its meeting of December 5, 2023, the Planning Board reviewed the applications to be heard by the Board of 

Appeals on December 14, 2023, and made the following recommendations: 

     

1.  30 Wilshire Park –Jeremy & Jessica Karlin, owners, applied for a Special Permit under Sections 1.4.6, and 

any other applicable section of the By-Law to alter, enlarge and extend a pre-existing, non-conforming single-

family to allow the demolition of an existing deck and stairs and replace it with a basement and a family room 

above. The property is located at 30 Wilshire Park, Needham, MA in the Single-Residence B (SRB) District.  

 

The Planning Board previously commented on this application by letter dated October 3, 2023. The 

comments were as follows: The subject proposal will require a variance. The property is currently conforming 

as to FAR at .37.  In the SRB district the maximum permissible FAR is .38.  The addition as proposed creates 

a noncompliant FAR of .42. This change is not permissible by special permit and will require a variance.  

Section 1.4.6 of the By Law states as follows: “The issuance of a special permit hereunder shall not authorize 

the violation of any dimensional, parking or intensity regulations with which the structure or use was 

therefore in conformity.” The Planning Board further notes that the ZBA should ensure that the proposal 

meets the Stormwater By-Law. (This was a vote of 3-0, as Planning Board Chair Adam Block recused 

himself).  

 

2. 460 Hillside Avenue - Dish Wireless, LLC, applicant, applied to the Board of Appeals for a Special Permit 

under Sections 6.7.3.3 (b) (c) and any other applicable section of the By-Law to install as part of their 

wireless telecommunications network some of the following equipment: 3 antennas, 6 remote radio units, 3 

junctions boxes, 3 fiber cables, and 3 power cables. The property is located at 460 Hillside Avenue, Needham, 

MA in the Industrial (I) District. 

 

The Planning Board makes NO COMMENT. 

(This was a vote of 4-0, as Planning Board Member Jeanne S. McKnight recused herself).  
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3. 320 Grove Street - Corbin Petro and Jessica Gelman, owners, applied to the Board of Appeals for a Variance 

under MGL 40A, Section 10, 4.2.3, and Section 7.5.3 and any other applicable section of the Needham By-

Law to seek zoning relief to allow side setbacks of no less than 15 feet where 25 feet are allowed due to 

unusual soil, shape of topography of the land. This request is associated with the demolition and 

reconstruction of an existing non-conforming single family home. 

 

The Planning Board makes NO COMMENT. 

 

4. 1688 Central Avenue - Holly Clarke, Gregg Darish, Robert DiMase, Matthew and Nicole Heideman, Carl 

Jonasson, Ann and Peter Lyons, and Eileen Sullivan, appellants, applied to the Board of Appeals for an 

Appeal of Building Inspector Decision (ABID) of Building Permit BC23-10079 issued to Matt Borrelli and 

Needham Enterprise LLC dated September 19, 2023, for the construction of a childcare facility. The ABID 

concludes that the Building Permit plans on file do not demonstrate that the construction, alteration or use as 

proposed complies with the Zoning By-Laws as limited by the Dover Amendment MGL 40A, Section 3. The 

property is located at 1688 Central Street, Needham, MA in the Single-Residence A (SRA) District. 

 

The Planning Board previously commented on this application by letter dated November 7, 2023. The 

comments were as follows: 

The Planning Board makes NO COMMENT. 

(This was a vote of 3-0, as Planning Board Vice-Chair Natasha Espada and Planning Board Member Paul S. 

Alpert recused themselves).  

 

NEEDHAM PLANNING BOARD 

 Lee Newman 
Lee Newman 

Director of Planning and Community Development  
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December 5th, 2023 

Needham Zoning Board of  Appeals 
Needham Public Safety Administration Building 
Needham, MA  02492 
 
RE:  Case Review-Variance  
 320 Grove Street- Variance  

Dear Members of  the Board, 
 
The Department of  Public Works has completed its review of  the above referenced variance 
for the proposed 2 Story wood framed new construction home. 
 
The documents submitted for review are as follows: 

 
 Application for Special Permit dated 11/28/23;  
 Cover letter prepared by applicant dated 11/21/23 
 Certified Plot Plan by Field Resources Dated 11/10/23 
 320 Grove Street New Residence prepared by McKay Architects consisting 

of  19 sheets date 8/16/23 
 

Our comments and recommendations are as follows: 
 

 Due to the risk of flooding in the area, along with the low-lying topography of 
the lot, it is strongly advised to delete the finished basement portion of the 
project.  
 

 There is no reference to a civil engineer on record for the proposed grading or 
storm water plan. Applicants must submit stamped engineered storm water plan 
before the building permit is issued.  

 
 In accordance with the Town of Needham Stormwater Bylaw, the proposed plan 

must include stamped drainage calculations and stormwater plan with adequate 
infiltration system, to store/infiltrate 1” of runoff off for the proposed 
impervious areas. The plans should be revised prior to receiving a building 
permit that shows the required storm water system. 

 



 – 2 – December 5, 2023  

 

 In accordance with the Town of Needham Stormwater Bylaw, the proposed new 
structure requires erosion control measures.  The plans should be revised prior to 
receiving a building permit that show erosion controls at the work zone. 

 
If  you have any questions regarding the above, please contact our office at 781-455-7538. 
 
Truly yours, 
 
Thomas A Ryder 
Town Engineer 
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TOWN OF NEEDHAM 

MASSACHUSETTS 

BOARD OF APPEALS 

 

Appeal of Building Inspector Decision 

 

Holly Clark, Gregg Darish, Robert DiMase, Matthew & Nicole Heidenman, Carl 

Jonasson, Ann & Peter Lyons, and Eileen Sullivan, Appellants 

 

Needham Enterprises, LLC, Owner 

 

1688 Central Avenue 

Building Permit #BC-23-10079 

Map 213, Page 199 

October 19, 2023 

 
Holly Clarke, Gregg Darish, Robert DiMase, Matthew and Nicole Heideman, Carl Jonasson, Ann 

and Peter Lyons, and Eileen Sullivan, appellants, applied to the Board of Appeals for an Appeal 

of Building Inspector Decision (ABID) of Building Permit BC23-10079 issued to Matt Borrelli 

and Needham Enterprise LLC dated September 19, 2023, for the construction of a childcare facility 

at 1688 Central Avenue. The ABID asserts that the Building Permit plans on file do not 

demonstrate that the construction, alteration or use as proposed complies with the Zoning By Laws, 

as limited by the Dover Amendment MGL 40A, Section 3. The property is located at 1688 Central 

Street, Needham, MA in the Single-Residence A (SRA) District. A hybrid public hearing was held 

in person in the Charles River Room, Public Services Administration Building, 500 Dedham 

Avenue, Needham, MA, on Thursday, November 16, 2023 at 7:45 p.m and livestreamed on Zoom 

ID number 869-6475-7241.  

Documents of Record: 

  

• 1688 Central Avenue, Notice of Appeal Building Permit #BC-23-10079 prepared by C. 

Dylan Sanders, Beveridge & Diamond, Clerk stamped October 19, 2023. 

• Application for Hearing, Clerk stamped October 23, 2023. 

• 1688 Central Avenue, Major Project Site Plan Review Decision, Planning Board, March 

1, 2022 
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• Needham Enterprises, LLC v Needham Planning Board, Memorandum of Decision, 

Commonwealth of Massachusetts, Land Court, Department of the Trial Court, dated 

August 15, 2023. 

• Letter with Exhibits 1-4 from Evans Huber, Frieze Cramer Rosen & Huber, dated 

November 13, 2023. 

• Erosion Control Plans prepared by Glosa Engineering, Inc., stamped by Registered 

Engineer, dated November 9, 2023. 

• Memorandum with Exhibits 1-20 from Appellants submitted November 13, 2023. 

• Letter from Joe Prondack, Building Commissioner, dated November 8, 2023. 

• Letter from Planning Board, prepared by Lee Newman, Director Planning and Community 

Development, January 4, 2022. 

• Email from Tara Gurge, Assistant Public Health Director, November 7, 2023. 

• Emails from Chief Tom Conroy, Fire Department, November 7, 2023. 

• Letter from Thomas A. Ryder, Town Engineer, dated November 8, 2023 and email dated 

November 15, 2023.. 

• Email from Kimberly Grasso, November 7, 2023. 

• Email from Alan Langsner, November 13, 2023. 

• Email from Patricia Falcao, November 13, 2023. 

• Email from Leon Shaigorodsky, November 12, 2023. 

• Email from Meredith Fried, November 13, 2023. 

• Email from Karen Langsner, November 13, 2023. 

• Email from Robert Onofrey, November 14, 2023. 

• Email from Andrea Dannenberg, November 14, 2023. 

• Email from Norman MacLeod, November 13, 2023. 

• Email from Stanley Keller, November 14, 2023. 

• Email from Mike Grasso, November 15, 2023. 

• Email from Randy Hammer, November 15, 2023. 

• Email from Sally McKechnie, November 15, 2023. 

• Email from Robert Dimase, November 16, 2023. 

• Letter from Evan Gould, November 13, 2023. 

• Email from Dustin Pevear, November 16, 2023. 

• Choose Safe Places for Early Care and Education Guidance Manual, April 2017. 

• GIS Views of Property 1999, 2009, 2011-12, 2013, 2019. 

• Transcript Needham Enterprises, LLC vs. Needham Planning Board, et al., Status 

Conference before the Honorable Jennifer S. D. Roberts, August 22, 2023. 

• Email from Timothy McDonald, Director, Department of Health and Human Services, 

December 4, 2023. 

 

November 16, 2023 

 

Prior to the opening of the Public Hearing, Jonathan D. Tamkin, Chair, recused himself and 

designated Mr. Goldman to Chair the hearing and appointed Mr. Friedenberg and Ms. Elzon to 

serve as members.  Mr. Tamkin left the meeting and premises at 7:35 p.m. 

 

Mr. Goldman opened the hearing at 7:45 p.m. by reading the public notice. 
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C. Dylan Sanders, attorney representing the Appellants, noted he represented nine individuals 

composed of seven families. He identified that all the Appellants are direct abutters or neighbors 

to the property.  He acknowledged that the Appellants agree that a day care facility can be built 

in this residential area.  Their objection are to the issuance of the Building Permit, the design, the 

siting and bulk of the proposed project in their residential neighborhood.  He noted that the 

neighborhood had concerns about the Planning Board’s Site Plan Decision but did not appeal or 

reject it.  They felt the conditions imposed by the Planning Board protected the neighborhood.   

 

Mr. Sanders reported that the Appellants are appealing the Building Inspector’s Decision based 

on the following: 

 

• The issuance of the Building Permit is premature as the project is still the subject of a 

judicial appeal.  The neighbors’ appeal is pending in Land Court.  The decision of this 

appeal may be a retrial of the Site Plan Review Decision and may affirm the Planning 

Board’s Decision with all or some of the conditions.  

• The project does not have a Site Plan Approval from the Planning Board as required in 

the By Law.  

• The developer is not entitled to a building permit. He may apply for one. 

• The project proposes two non-residential buildings on the lot in violation of Section 3.2.1 

of the By Law associated with the 4,800 square foot barn. 

• The Building Permit did not include a stormwater management plan and erosion control 

plan required by Section 5.3.2 of the By Law.  Mr. Sanders acknowledged that both plans 

have since been filed. He argued they were insufficient to protect during construction and 

future uses. 

• No landscape plan to provide an at least 25-foot-wide landscape transition and screening 

between institutional use and residential use was submitted as required by Section 4.2.14 

of the By Law. 

• There are environmental concerns regarding potential releases of hazardous materials 

associated with the prior uses at the site which included an excavation company, refuse 

yard, race cars assembly and repairs, and landscaping company.  The Health Department 

requested a license site professional (“LSP”) be engaged to assess the site and provide a 

report.  Mr. Sanders requested that the conditions established in the Site Plan Review be 

included as part of an amended Building Permit if the permit is not denied. 

• Section 5.3.5 of the By Law regarding Traffic studies and mitigation plans conditioned in 

the Site Plan Review should be included as part of an amended Building Permit. He felt it 

would be easy to incorporate as the Owner was agreeable to these conditions in the Site 

Plan Review. 

• Section 5.3.4 of the By Law regarding Lighting Mitigation Measures conditioned in the 

Site Plan Review should be continued if the Building Permit is upheld.   

 

Mr. Sanders said that the project would negatively affect the neighborhood due to the additional 

traffic generated by the project on an already busy street; the lack of soil and erosion mitigation 

plan; no conditions to address the environmental concerns during and post construction; the 

small front setback; the allowance of a second non-residential structure on the lot; and the 

Building Inspector issuing a Building Permit on a project that is currently under appeal.  
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Joe Prondak, Building Commissioner, reported that he issued a Building Permit, based on the 

following and in consultation with the Town Attorney: 

 

• it is not the Town responsibility to curtail the developer from building the project due to a 

pending appeal.  The developer is proceeding at his own risk should the appeal prevail. 

• the developer did go through a Site Plan process as required by the Town By Law. The 

Site Plan was appealed and annulled by the Court. 

• The developer has been made aware that the barn can only be used accessory to the 

childcare facility.  Protected by the Dover Amendment, childcare use is permissible in the 

residential zone and as such it is entitled to an accessory use.  There is nothing that limits 

the size of an accessory structure.  If the developer were to use the structure for anything 

other than accessory to childcare, they would be in violation of the Zoning By Law and 

the Building Department has authority and remedies to cure that violation.  Mr. 

Friendenberg asked what the mechanism for enforcement was if there was a violation of 

the accessory use.  Mr. Prondak stated he had the enforcement authority to cite the 

violation with a process in place to bring the violation into compliance. 

• The developer submitted a Storm Water Management Plan as required under the Storm 

Water By Law which showed significant drainage and underground storage in the 

parking area and hard surface areas of the project.  The mandate for the Storm Water By 

Law is to protect the Charles River from storm water discharge as mandated by the 

federal Clean Water Act.  However, based on the plan there is no runoff to the adjacent 

properties because of this project. 

• The Landscape Plan required under the By Law is not permitted under the Dover 

Amendment. Open Space is not tied to landscaping. The Dover Amendment only allows 

for reasonable regulation pertaining to building coverage, bulk, height, parking 

requirements and open space.  Open space refers to non-built areas.  Mr. Goldman asked 

the Building Commissioner what his rationale was for determining that Landscape was 

different than Open Space. Mr. Prondak responded that Open Space is an area that does 

contain a building.  The By Law was silent on the definition of Open Space. 

• There is no Building Department jurisdictional regulations pertaining to contaminations.  

This is the purview of the Health Department.  They reviewed this issue and their 

concerns were addressed in a condition of the Site Plan Review which was annulled by 

the Court. Mr. Goldman noted that in materials prepared by the Appellants they indicated 

that the Health Department had concerns in 2021.  Mr. Prondak reported that the Health 

Department was consulted as part of the Building Permit application process under the 

Viewpoint Cloud which they approved.  

• The Dover Amendment does not allow the inquiry of traffic concerns or mitigations.  

However, Mr. Prondak did review an independent traffic study for the project which 

indicated that the drop-off and pick-up was staggered over a two-hour period and there 

was a queuing lane on the property to accommodate 10 to 12 cars.  Mr. Prondak felt that 

traffic was sufficiently addressed and that that the project did not generated traffic that 

would significantly impact the flow of traffic. 

• The Dover Amendment does not allow for issues regarding lighting.  However, lighting 

spill onto adjacent properties are easily addressed, controlled and remedied if issues come 

up. Mr. Friedenberg inquired if lighting was included in the plans reviewed.  Mr. Prondak 
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replied that a lighting plan was included but he did not review it. 

 

Ms. Elzon asked if the number of parking was sufficient for the project.  Mr. Prondak noted the 

By Law is silent on the parking number requirement for childcare use. When silent, the By Law 

allows the Building Inspector to use the recommended parking calculations based on the ITE 

Parking Generation Manual, 2nd Edition which for chilcare is 8 parking spaces plus 1 for every 

40 students, plus 1 space each for the of maximum staff on duty. For 115 students and 18 

teachers the parking requirement is 29 spaces (8+3+18=29). The project includes 30 on-site 

spaces which satisfies the requirement of the By Law. 

 

Evans Huber, attorney representing the developer and recipient of the Building Permit, noted that 

under Section 7.2.1 of the By Law no Building Permit shall be issued until the proposed 

construction complies with all aspects of the By Law.  The only issue before the Board was 

whether the Building Permit was issued in violation of a specific Town By Law.  Appellants 

need to identify a specific By-Law provision which is being violated. 

 

Mr. Huber argued that the issues of concern by the Appellants are issues addressed by a Site Plan 

Review which is outside the jurisdiction of the Board and is the sole authority of the Planning 

Board.  The Planning Board conducted a Site Plan Review which Land Court found 

impermissible.   

 

Mr. Huber disagreed that the project violated Section 5.3.5 of the By Law. This section refers to 

the protection of pedestrian and vehicular movement “within the site and egressing from it, 

through the selection of egress points and provisions for adequate sight distances.”  This By 

Law does not address off site traffic issues such as traffic on Central Avenue, police detail, or 

changing timing of street lights at intersections. 

 

Mr. Huber noted that the Town By Law under Section 3.2.1, which does not allow for more than 

one non-residential use on a lot, is not in violation because of the Barn.  Consistent with prior 

Planning Board Decisions, Mr. Huber noted that Temple Beth Shalom and Temple Aliayah 

house multiple uses – a place of worship and childcare - because they are exempt protected under 

the Dover Amendment.  In both locations, multiple uses on a single lot in a residential area was 

allowed.   

 

Mr. Friendenberg asked if he thought there was a difference in use and structure.  Mr. Huber did 

not think there was a difference based on the Town’s practice and case law, i.e, Petrucci v. Bd of 

Appeals of Westwood where the Court found the prohibition of multiple uses and buildings 

impermissible with regard to childcare because of the Dover Amendment. 

 

Mr. Huber noted that the barn qualified under Section 1.3 of the By Law as an accessory 

structure and use as it will be incidental, subordinate, and customary to the principal use.  In 

court, Pat Day, the Director of the Needham Childcare Center, stated that the current program 

uses 2,000 square feet of storage space; and Marc Gluesing, architect, stated that the proposed 

childcare building was designed with minimal storage space because of the barn was going to 

provide storage for the childcare facility.  Nothing in the By Law refers to the size of an 

accessory building. Both David Roche, the prior Building Commissioner and Mr. Prondak found 
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the barn not be in violation of the By Law. 

 

 Mr. Huber reported the permit complied with the Stormwater By Law Section 5.3.2. The 

developer submitted a Storm Water Management Plan signed and stamped by a MA Certified 

Civil Engineer which was found to be in adequate and compliance by the Building 

Commissioner.  This plan was also reviewed by the Engineering Department; and a Town Peer 

reviewer under the Site Plan Review process. 

 

There was discussion regarding the process where the Appellants could provide evidence of the 

inadequacy of the Storm Water Management Plan.  Mr. Huber said that at a post successful 

Appeal in Land Court before Land Court.  Mr. Huber noted that the Storm Water Management 

Plan as well as other issues were presented at the Planning Board Site Plan Review public 

hearings. 

 

Mr. Huber noted that landscaping is not listed as a reasonable area of review under the Dover 

Amendment therefore it is not a permissible area of regulation under Section 4.2.14.1 of the By 

Law.  He objected that Open Space and Landscaping were the same and concurred with the 

Building Inspector’s definition of Open Space.  Mr. Huber reported that the Landscape Plan was 

reviewed three times and approved by the Design Review Board.  Mr. Friedenberg asked what 

binds the developer to build the Landscape Plan.  Mr. Huber responded that the developer 

intends to build the Landscape Plan as submitted and presented to the Planning Board. 

 

Mr. Goldman asked if there were any objection for the Board to imposed conditions regarding 

this issue.  Mr. Huber said there would be no objections for the Landscape Plan. However, the 

Board does not have the authority to impose conditions.  Mr. Goldman asked if there could be 

consensus for agreed conditions: landscape plan and erosion control plan.  Mr. Huber noted that 

the developer will be implementing the erosion control plans approved by the Engineering 

Department. 

 

Mr. Huber reported that the on-site parking provided meets the established Town’s parking 

formula for childcare programs established in Section 5.1.2 of the By Law which is calculated as 

follows: 8 parking spaces plus 1 for every 40 students, plus 1 space each for the of maximum 

staff on duty.  The program will operate with 115 students and 18 employees, the parking 

requirement is 29 spaces (8+3+18=29). The project includes 30 on-site spaces which satisfies the 

requirement of the By Law.  GPI, the Town’s peer reviewer retained by the Planning Board, 

noted that the 30 parking spaces were sufficient and more than satisfied the average parking 

demand established by ITE Parking Generation Manual, 4th Edition. 

 

Mr. Huber reported that the building permit meets Section 5.3.4 of the By Law.  A Lighting Plan 

was submitted which meets the requirements, although lighting is not included in the Dover 

Amendment permissible regulations for review.  There will be no light spillage off site. 

 

Mr. Huber noted Town By Law does not require a Construction Management Plan.  None was 

submitted and no By Law was violated. 

 

Regarding contamination, there is no By Law that regulates this.  If there are any contaminations, 
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the avenue for addressing that is through the Mass Department of Environmental Protection 

(DEP).  Mr. Huber did not believe the Board had the authority to revoke the Building Permit 

based on this. 

 

Mr. Goldman asked if Mr. Huber had any concerns about the hazardous materials at the site with 

a childcare use.  Mr. Huber responded that the developer contracted a Licensed Site Professional 

(LSP) advise the developer.  The LSP determined there was no visible evidence of  hazardous 

materials on site.  If volatile organic compounds (VOC) are involved, DEP’s remediation is to 

cap it with an impervious area and any pervious area are to be covered by 12” of clean fill.  The 

developer is planning to cover the pervious areas accessible to the children with 12” of clean fill. 

 

Mr. Goldman inquired if there was a report from the LSP?  Mr. Huber said there was no report 

and that the LSP only provided consultation.  Mr. Huber noted that the developer will be capping 

the impervious area and any pervious area accessible to children are to be covered by 12” of 

clean fill regardless of the status of the property. 

 

Comments were received from the following: 

• The Engineering Department had no issues with the storm water plan and requested an 

erosion control plan through Viewpoint Cloud.  They had no issues with the issuance of 

the building permit. 

• The Fire Department had no issues. 

• The Health Department had no further comments on this proposed development. 

• The Planning Board had no comment. 

• The Building Department denied the request to revoke or suspend the Building Permit 

#BC-23-10079.  (See Building Commissioner’s testimony above.) 

• Karen Lagsner had concerns with environmental and traffic issues. 

• Alan Lagsner had concerns with the siting, environmental, traffic and bike safety. 

• Robert Onofrey had concerns with contaminations, traffic and front setback. 

• Andrea Dannenberg supports the denial of the building permit. 

• Norman MacLeod supported the implementation Planning Board’s Decision. 

• Sharon and Evan Gold had concerns about traffic, pedestrian/bicycle safety and 

emergency access. 

• Mike Grasso had concerns about environmental issues. 

• Leonard Shaigorodsky had concerns about traffic. 

• Patricia Falco had concerns commercial facility in a residential neighborhood and about 

traffic. 

• Meredith Fried opposed the Building Permit and had concerns about traffic and 

environmental issues. 

• Kim Grasso had traffic concerns. 

• Robert DiMase had siting, environmental, traffic concerns, barn, lighting and screening. 

• Stanley Keller opposed the issuance of the Building permit without consideration of an 

Appeal and had concerns about traffic, and pedestrian safety. 

• Sally McKechnie opposed the issuance of the Building Permit. 

• Randy Hammer opposed the issuance of the Building Permit and had concerns about 

environmental, traffic and parking. 
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• Dustin Pevear was concerned about traffic and siting. 

 

The meeting was open to public comments: 

 

Carolyn Reulback, 45 Longfellow Road, associated with the Needham Childcare Center, asked 

that time limit on how long people talk and courtesy be observed.  Mr. Goldman asked how long 

should the limit be?  She proposed a three-minute limit as public comments have been as long as 

45 minutes and individuals associated with the Needham Childcare Center were attacked through 

social media.  She was in support of the Building Permit. 

 

Joe Abruzese, 30 Bridle Trail Road, made a presentation regarding setbacks and number of 

buildings on the site.  With the exception of Temple Aliyah, all the uses are residential.  Central 

Avenue is a two lane road without shoulders or sidewalks.  He noted that the residential front 

setbacks in the neighborhood averages 105 feet. Temple Aliyah is setback at 213 feet.  He 

thought the proposed 10,000 square foot building and the 4,000 square foot barn should be 

setback further than the proposed 64’ proposed which meets the minimum  35’ front setback for 

SRA.  He proposed an alternative setback of 150’ to 200’. He thought providing a larger front 

setback for the childcare facility would provide for safety and allow for larger driveway for 

childcare traffic to queue up inside the property instead of waiting on Central Avenue. 

 

Mr. Abruzese challenged that the barn was not originally planned as accessory to the childcare.  

Mr. Abruzese provided a video clip from a Planning Board Zoom public hearing where Mr. 

Huber acknowledged that he was unaware of the use limitation of the barn if protection of the 

Dover Act was sought.   Once made aware of this limitation the barn use was limited in support 

of the childcare use.  Mr. Abruzese believed the barn is being used as a pawn to protect the back 

of the property for a future use.  He was in support of a single building, single use setback further 

on the property.  The size to be 10,000 or 12,000 feet.  He felt the developed could pursue other 

option on the site. Mr. Goldman said the jurisdiction of the Board is limited and Mr. Abruzese’s 

vision for the property is beyond the scope of the Board. 

 

Mr. Huber clarified that originally the developer wanted to use the barn for the childcare and for 

his use.  However, in seeking the protection of the Dover Act, the developer agreed that the 

barn’s use would be limited in support of the childcare facility.  Under oath, Pat Day and Marc 

Gluesing testified that the barn will be used in support of the childcare use and for no other 

purpose. 

 

Nicole Heiderman, 1708 Central Avenue, is the direct abutter to 1688 Central Avenue. She feels 

that the character of the neighborhood is being negatively affected by having a childcare facility 

next door.  She had concerned about change in her view by the removal of trees, construction site 

and the childcare.  She was concerned about the increase in traffic created by the childcare 

facility and the safety of her children as the wait for their school bus. She felt a compromise and 

reasonable restrictions could be arrived at.  She was concerned about the environmental impact 

from the prior uses on the lot and the lack of environmental tests.  She was in support of testing.  

She was also concerned about environmental issues during construction. 

 

Robert Dimase, 1681 Central Avenue, a direct abutter across the street.  He was concerned about 
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the increase in traffic from the childcare use on Central Avenue, the lighting spill from the 

project and was concerned about the installation of a possible septic system. 

 

Kristy Thompson, 50 Windsor Road, is a neighbor and a researcher in the field of environmental 

toxicology.  She says there is little knowledge on the impact of toxicants on epigenetics. She 

reported that the neighbors looked at the GIS Mapping data base history of the property based on 

CDC’s Choose Safe Places for Early Care and Education Manual, April 2017 from 1999 to 

2019. These GIS maps indicate auto repair, junk yards, and storage containers at the site which 

could be sources of contaminations.  She was concerned about the disturbed soil from the 

construction. 

 

Holly Clark, 1652 Central Avenue, is an abutter to Temple Aliyah.  She felt that Section 3.2.1 of 

the By Law which limits one non-residential building permits reasonable review under the Dover 

Amendment under bulk and open space.  She though the Board should consider the Planning 

Board’s Site Plan Review.  Mr. Goldman responded that the Land Court has determined the Site 

Plan Review is null.  She disagreed.  She thought the barn was outside the Dover Amendment 

protection and that the By Law was clear about only one non-residential  building is allowed.  

Mr. Goldman asked if her concerns would be alleviated if the two buildings were connected.  

She thought the density of the property was out of character with the neighborhood.  She was 

concerned about being able to access the south bound lane on Central Avenue with the increase 

of traffic generated by the childcare program.  Ms. Clark reported that the Site Plan Review 

conditioned traffic mitigation such a timing of traffic lights on Central Avenue, police detail at 

the driveway, and a traffic study to be conducted after 4 weeks of operation.  In addition, there 

would be an enrollment cap of 115 students to manage traffic and parking concerns.  She thought 

landscaping and lighting was important to mitigating bulk. She’d like to see the lighting and 

landscaping plans be implemented and for the building to be set back. 

 

Gregg Darish, 43 Country Way, is an abutter.  He thought the project will negatively impact the 

character of the neighborhood.  He questioned the intentions of the developer.  The Appellants 

sought legal representation when the Planning Board’s attorney said in court he did not represent 

the abutters.   Mr. Darish said the judge told the neighbors that they could plead their case before 

the Board.  Because of all the prior users at the site, he was concerned about the environmental 

issues.  Mr. Darish questioned why a site test recommended by the Board of Health conditioned 

in the Site Plan Review was no longer necessary.  Mr. Friedenberg clarified that the Board was 

reviewing whether the issued Building Permit was in conformance with zoning, and that there 

are other Agencies that deal with this issue.  Mr. Friedenberg asked if anyone had contacted DEP 

or asked the Health Department to contact DEP.  Mr. Goldman reiterated that the Board’s 

jurisdiction is limited.  Mr. Darish urged that the Board suspend the building permit so that 

testing can be conducted. 

 

Margaret Abruzese, 30 Bridle Trail Road, questioned whether the use of a building is lawful if 

the use of the building use is not identified in the plan. She provided a transcript of the Status 

Conference where the judge explained what the intent of her Decision was.  She noted that the 

judge did not agree with Mr. Huber’s request for language that would describe the developer as 

entitled to a building permit rather than entitled to apply for a building permit.   
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Ms. Abruzese did not think the submitted single page Stormwater and Erosion Control Plans met 

the Needham By Law requirements. 

 

The zoning By Laws are meant to protect the safety and health of Needham residents therefore 

mitigation and environmental concerns would be appropriate and should be addressed. 

 

Ms. Abruzese thought governing use and governing configuration are different matters.  Having 

two large buildings on a single lot could be viewed largely as a commercial childcare complex in 

a residential neighborhood.   

 

Ms. Abruzese thought that the Health Department’s Comment that they had no further comments 

may mean that the have no further comments from the ones they expressed to the Planning Board 

and they still have those concerns.  Ms. Abruzese said they are scheduled to go before the Board 

of Health on Friday.  Mr. Goldman said to take their concerns to the Board of Health and if the 

Board of Health meant they have concerns to please make those clear and available to the Board. 

 

Mr. Freidenberg moved to continue the Public Hearing to December 14th at 8:00 p.m. in the 

Charles River Room, Public Services Administration Building, 500 Dedham Avenue, Needham, 

MA.  The meeting with livestreamed on Zoom.  Ms. Elzon seconded the motion. The motion was 

unanimously approved. 

 

The meeting adjourned at 10:30 p.m. 



I. Cases Allowing the Application of Local Bylaws to MGL Ch 40a s.3 Uses 

 

Rogers v Norfolk, 432 Mass.374 (2000) 

• All zoning bylaws are presumptively valid; applicant has the burden to prove that bylaw 

impermissibly restricts the protected use s.3. (p 379, 383) 

• Two-part test for applying local zoning bylaws to childcare uses: determine whether 

bylaw furthers a legitimate municipal interest and rationally relates to that interest, or 

whether it acts impermissibly to restrict the establishment of childcare facilities in the 

town, and so is unreasonable. Review the bylaw’s application to the particular facts to 

assure that any restrictions to the individual childcare user are outweighed by the 

importance of the municipal interest addressed by the bylaw. 

• Towns may properly consider the potential negative impacts of child care facilities as a 

commercial use on residential neighborhoods, and may address those impacts through 

control or mitigation of size, traffic, signage, noise, outside activities and other concerns. 

• The town may consider screening, landscaping and driveway layout to protect the valid 

municipal interest in preserving the character and appearance of the neighborhood and 

mitigate adverse consequences of a child care use. (p 384)  

• Religious and educational uses have broader and different protections under s.3 than 

commercial child care facilities have under s.3. (p.381-382) (noting that the footprint 

restriction enforceable against a child care facility would not be enforceable against 

religious or educational users running a child care program as a part of their religious or 

educational mission). 

 

Trustees of Tufts College v. Medford, 415 Mass. 753 (1993) 

• Explicitly affirms the authority of municipalities to apply all zoning requirements to 

protected uses. 

• Uniformity Act, MGL ch 40a s.4, requires all bylaws to be applied to protected uses, not 

just bylaws specifically addressed to those uses. 

• Burden is on the developer challenging the application of a local bylaw to prove the 

application is unreasonable. 

• “Reasonableness” is determined on an individual case by case basis. 

• Proof that a local zoning law could accomplish its purpose if drafted in other terms does 

not establish the regulation is unreasonable. (p 760) 

• The ease of compliance with a zoning bylaw may require a protected user’s compliance.  

• Recognizes the need to consider traffic and parking both on site and on adjacent streets in 

regulating projects; setback impacts and improves safety around project. 

 

Campbell v. City Council of Lynn, 415 Mass, 772 (1993) 

• All zoning bylaws must be applied uniformly, towns cannot grant blanket exemptions 

from the zoning bylaws to protected uses. (p 778) 

• Towns can enforce zoning bylaws and even refuse a building permit where the failure of 

a s.3 user to comply with a bylaw raises safety concerns. (Note 9). 



• Parking may be limited to onsite parking. 

Primrose School Franchising Co. V. Natick, MISC 12-459243 (Land Court, 2015)   

Good example of conditions applicable to childcare user: including off site road improvements to 

address traffic; lighting and hours of operation; rear of parcel to remain as open space; snow 

plan; dumpster location and trash pickup during normal business hours. 

Walker Realty LLC v Acton, Misc 12-459564 (Land Ct, 2014) 

• Landscaping is an appropriate means of mitigating negative impacts of proposed child 

care facility on the character of the neighborhood. 

• Traffic impact on the surrounding area is an appropriate consideration by the town. 

• Permissible ways to address traffic concerns include limiting the building size, using 

traffic lights and requiring police presence during peak hours. 

 

Southern New England Conference Assn of Seventh-Day Adventists v Burlington, 21 Mass. App. 

Ct. 701 (1986) 

Example of how health, safety and environmental regulations are not preempted by s.3. 

• Section 3 was not intended to override wetlands protections included in state laws or 

local zoning bylaws. (p 704-707) 

 

Petrucci v Board of Appeals of Westwood, 45 Mass. App. Ct. 818 (1998) (Pre-Rogers v Norfolk) 

• Town could not prohibit childcare facilities as a second use in preexisting building on a 

residential property. 

• Request was for a change in use of a single existing structure so that barn could become 

the child care facility itself, rather than a request to build a new building and to keep the 

barn on a single lot in the face of an explicit bylaw which prohibits multiple non-

residential buildings in a single lot in a residential district.  

• Court applies local dimensional bylaws and the fact-specific balancing test established in 

Tufts v. Medford, 415 Mass. 753 (1993) and finds in the case’s particular circumstances, 

enforcing the bylaw would not actually serve the municipal interests. (The circa 1840 

historically significant barn was worthy of preservation, compliance would require 

relocation which would compromise its architectural and building integrity and increase 

cost. Importantly, the resulting destruction of the surrounding mature trees and dense 

foliage would in fact be contrary to the legitimate municipal concerns for safety, 

aesthetics and privacy served by the setback and height requirements in the by-law.) (p 

826-7) 

• Notes the difference between regulations of use and regulations of structures. (p 824) 

 

Regis College v. Weston 462 Mass. 280 (2012) 

Section 3 only applies to protected uses and may not be used as a pretext for unrelated purposes 

• Dover Amendment has “common sense limits” and applies only where “the bona fide 

goal” is the protected use. (p 285) 



• Credibility determination may be required to ascertain if the proposal claiming status as a 

protected use will in fact be used for that claimed protected purpose. (p 294) 

• Regis College could not shield a luxury apartment development from zoning 

requirements by simply claiming a minimal educational component to its project. (p 287-

291) 

• Recognizes “...the protection afforded by the Dover Amendment can be financially 

advantageous to the landowner. Because the statutory purpose of preventing local 

discrimination against educational uses is only furthered if the intended use of the land is 

in fact educational, the term "educational purposes" should be construed so as to 

minimize the risk that Dover Amendment protection will improperly be extended to 

situations where form has been elevated over substance...” (p 289) 

 

Kirker v. Board of Appeals of Raynham, 33 Mass. App. Ct, 111 (1992) 

• Credibility assessments can be made to determine whether s.3 is being used as a pretext 

to attain some other purpose.  

• Town may first determine the true purpose of the proposed building to determine if s. 3 

applies.  

 

II. Cases Supporting the Building Permit Is Premature 

 

Berkshire Power Dev. Inc. v. Zoning Bd. Of Appeals of Agawam, 43 Mass. App. Ct, 828 (1997) 

• Allows abutters to proceed with an appeal from trial court judgment after ZBA declines 

to do so, and upholds the denial of the requested special permit and refusal to grant 

permission to build. 

 

Stevens v. Zoning Bd. Of Appeals of Bourne, 97 Mass. App. Ct. 713 (2020)  

• Abutter not bound by the town’s settlement agreement, regarding action brought by 

building inspector to enforce zoning against a landowner, where abutter not party to that 

suit, and upholding ZBA decision in abutter’s favor enforcing the zoning bylaw as 

originally applied by the building inspector. (p 715)  

• Holding the abutter, a party in interest, to the town’s settlement would deprive him of due 

process because there would have been no notice or opportunity to be heard as required 

by c.40A. (p 716) 

 

 

III.  Cases On Other Issues 

 

Harvard v. Maxant, 360 Mass. 432 (1971) 

 Provides definition of “accessory building” and “accessory use”.  



 

Muldoon v. Planning Bd. Of Marblehead, 72 Mass. App. Ct. 372 (2008) 

• Site plan review and conditions are permissible means of reasonably regulating permitted 

use.  

• Under site plan review, Town can impose stricter conditions than the minimum 

requirements set forth in other sections of the bylaw. (i.e. Town could impose a setback 

greater than the minimum setback called for in the dimensional bylaws).  

 

White v. Armour, 16 LCR 748 (MA, 2008) (attached to earlier filing) 

• Applies site plan review to a s.3 protected use (interior of single-family residence). (p 

751-752) 

• Finds that site plan review triggered by the size of the project is a regulation of the 

external impact of the size and is thus a permissible regulation concerning the bulk of 

structures within the proviso of s.3. (p 751) 
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432 Mass. 374 
Supreme Judicial Court of 

Massachusetts, 
Norfolk. 

Kristen M. ROGERS 
v. 

TOWN OF NORFOLK & another.1 

Submitted Feb. 7, 2000. 
| 

Decided Aug. 29, 2000. 

Synopsis 

Owner who sought to use single-family 

residence with “footprint” of approximately 

3,200 square fee as child care facility sought 

declaration that town’s zoning bylaw 

imposing “footprint” limitation of 2,500 

square feet on a child care facility was 

invalid. Following bench trial, the Superior 

Court Department, Norfolk County, Paul A. 

Chernoff, J., concluded that bylaw was 

facially valid, but invalid as applied to 

owner’s proposed use. Town appealed and 

Supreme Judicial Court transferred case from 

Appeals Court on its own initiative. The 

Supreme Judicial Court, Greaney, J., held 

that: (1) bylaw was facially valid under 

statute exempting child care facilities from 

local zoning ordinances except for reasonable 

regulations concerning bulk and height of 

structures, but (2) bylaw was invalid as 

applied to owner’s proposed use of residence. 

  

Affirmed. 

  

Ireland, J., filed dissenting opinion in which 

Spina, J., joined. 

  

Procedural Posture(s): On Appeal. 

Attorneys and Law Firms 

**1143 *374 Thomas J. Carey, Jr., Boston, 

for the plaintiff. 

George A. Hall, Jr., Cambridge, for the 

defendants. 

Present: MARSHALL, C.J., ABRAMS, 

GREANEY, IRELAND, SPINA, & COWIN, 

JJ. 

Opinion 

 

GREANEY, J. 

 

We transferred this case to this court on our 

own motion to decide whether a provision of 

the zoning bylaw of the town of Norfolk that 

restricts the so-called footprint of a child care 

facility to 2,500 square feet is valid in light of 

G.L. c. 40A, § 3, third par., which limits a 

municipality’s **1144 ability to subject child 

care operations to requirements contained in 

zoning *375 ordinances and bylaws.2 The 

plaintiff proposed to convert her single-

family residence in Norfolk, which has a 

“footprint” of approximately 3,200 square 

feet, into a child care facility. We conclude 

that the questioned provision is valid on its 

face, but that, as applied to the child care 

facility that the plaintiff intends to set up, the 

provision presents problems that should be 

resolved in her favor to allow the use. 

  

The background of the case is as follows.3 

The plaintiff is a well-credentialed early 

childhood educator, who has owned and 
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operated two group child care centers, one in 

Millis (licensed for thirty-nine children) since 

1986, and one in Medway (licensed for sixty-

nine children) since 1990.4 After receiving 

requests to consider opening a child care 

center in Norfolk, the plaintiff began looking 

for a possible site in the town. 

  

The plaintiff selected (and jointly purchased 

with her husband) property at 197 Seekonk 

Street, in Norfolk, with the intention of 

operating a child care facility on the 

premises. The plaintiff’s property is located 

in the R–3 district of the residential zone,5 and 

contains 58,791 square feet, which exceeds 

the minimum R–3 lot size of 55,000 square 

feet. The structures on the property include a 

one-story residence that has an attached *376 

garage and sunroom. The total footprint6 of 

the residence, including the attached garage 

and sunroom, is 3,169 square feet. The 

property also contains a two-story garage and 

a two-story barn, both of which are detached. 

  

The residence is located in the rear portion of 

the property, with the barn and detached 

garage on the right. The principal entrance 

faces the rear of the lot. A U-shaped drive 

circles the residence, and there is a curb cut 

at each end of the drive. With the exception 

of the back of the premises, the residence is 

screened by trees, by the other structures on 

the land,  **1145 and, to some extent, by 

existing topography. The closest neighboring 

residences are 140 feet, 155 feet, and 170 feet 

away. The residence was originally built as a 

dog kennel, and later was converted into a 

single-family residence. Due to the original 

design of the residence, the rooms are 

unusually large. 

  

The plaintiff indicated that she and her 

husband purchased the property because 

many of its features, including its circular 

drive, large rooms in a single-story 

residence,7 and exterior buffers, provided a 

good setting for child care. In the residence, 

only about 1,700 square feet can qualify as 

usable child care space under the office of 

child care services licensing guidelines, 

which is enough to serve approximately 

forty-five children at a time.8 

  

*377 Norfolk’s schedule of uses allows child 

care facilities in all of the town’s districts. 

The zoning bylaw defines a “child care 

facility” as “[a] day care center or school age 

child care program as those terms are defined 

in G.L. c. 28A, Section 9[9]; provided that 

the ground area covered by the BUILDING 

in which such business is located does not 

exceed 2,500 square feet.” The term “ground 

area” is synonymous with footprint. 

Members of the planning board of Norfolk, 

who were on the board at the time that the 

zoning bylaw was amended to include this 

definition, testified (and the judge accepted 

their testimony) that the purpose of the 

footprint limitation was to allow child care 

facilities, but to regulate their size to ensure 

consistency with the size of residential 

structures. (It is important to state here that 

ninety-five per cent of the town is 

residentially zoned, and, of the approximate 

2,300 houses in Norfolk, the “footprint” of 

the average sized house is a little under 1,700 

square feet.) Because the footprint of the 

plaintiff’s residence (3,169 square feet) 

exceeded the footprint permitted for child 

care facilities in the zoning bylaw (2,500 

square feet), the plaintiff was informed by the 

building commissioner, and, subsequently, 

the zoning board of appeals, that she could 

not obtain a building permit, or other zoning 
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approval, to use her residence as a child care 

facility. 

  

The plaintiff commenced an action in the 

Superior Court, which, as far as now relevant, 

sought a declaratory judgment that the 

provision of the zoning bylaw imposing a 

footprint limitation on a child care facility 

was unlawful. After a bench trial, a judge in 

the Superior Court concluded that the 

provision was facially valid, but invalid as 

applied to the plaintiff’s proposed use. This 

appeal followed. The sole issue concerns the 

validity of the footprint provision in the 

bylaw in light of G.L. c. 40A, § 3, third par. 

  

1. Although we have never examined G.L. 

c. 40A, § 3, third par., we have had occasion 

to interpret analogous language, set forth in 

G.L. c. 40A, § 3, second par., inserted by 

St.1975, c. 808, § 3 (Dover Amendment), 

affording educational and *378 religious 

institutions protection from local zoning 

regulation. See Campbell v. **1146 City 

Council of Lynn, 415 Mass. 772, 616 N.E.2d 

445 (1993); Trustees of Tufts College v. 

Medford, 415 Mass. 753, 616 N.E.2d 433 

(1993). In Trustees of Tufts College v. 

Medford, supra at 757–758, 616 N.E.2d 433, 

we held that “[l]ocal zoning requirements 

adopted under the proviso [amendment 

allowing ‘reasonable regulations’] to the 

Dover Amendment which serve legitimate 

municipal purposes sought to be achieved by 

local zoning, such as promoting public health 

or safety, preserving the character of an 

adjacent neighborhood, or one of the other 

purposes sought to be achieved by local 

zoning as enunciated in St.1975, c. 808, § 2A, 

see MacNeil v. Avon, 386 Mass. 339, 341, 

435 N.E.2d 1043 (1982), may be permissibly 

enforced, consistent with the Dover 

Amendment, against [a protected] use ... so 

long as the provision is shown to be related to 

a legitimate municipal concern, and its 

application bears a rational relationship to the 

perceived concern. On the other hand, a 

zoning requirement that results in something 

less than nullification of a proposed 

educational use may be unreasonable within 

the meaning of the Dover Amendment.” 

(Citations omitted.) A Dover Amendment 

type analysis, like that used in the Tufts 

decision and related cases, as encapsulated in 

the quotation from Tufts, formed the basis of 

the judge’s decision. We agree that such an 

analysis is appropriate here. 

  

The plaintiff argues that the footprint 

limitation is facially invalid, because the 

limitation unlawfully discriminates against 

child care facilities, in contradiction of the 

language and purpose of G.L. c. 40A, § 3, 

third par. She may prove this claim by 

showing that the provision either prohibits, or 

requires a special permit (or other local 

approval) for, child care facilities, a matter 

not in issue, or that the provision acts in such 

a way as to nullify the protection granted by 

G.L. c. 40A, § 3, third par., to child care 

facilities, the precise matter in issue. See 

Trustees of Tufts College v. Medford, supra 

at 758, 765, 616 N.E.2d 433; The Bible 

Speaks v. Board of Appeals of Lenox, 8 

Mass.App.Ct. 19, 32–33, 391 N.E.2d 279 

(1979). 

  

 The plaintiff’s contention is based on the 

principle that a court may strike down 

Norfolk’s “use specific” provision as facially 

invalid, if, after some showing by her that the 

provision imposes a greater restriction on 
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child care facilities than on other uses, 

Norfolk fails to offer a reason for the 

disparate treatment satisfactory to the court, 

even though the reason is well established as 

a justification for the exercise of local zoning 

*379 regulation. This approach is wrong. A 

challenged provision in a zoning bylaw is 

presumptively valid, and a challenger bears 

the burden to prove otherwise. See Johnson 

v. Edgartown, 425 Mass. 117, 121, 680 

N.E.2d 37 (1997). There is no basis to assume 

that G.L. c. 40A, § 3, third par., was 

intended to grant child care facilities such a 

measure of heightened protection that 

Norfolk is required to prove that the footprint 

provision was not intended to be 

discriminatory. Nothing in the language of 

G.L. c. 40A, § 3, third par., requires local 

officials to treat a child care facility the same 

as a residential use, or makes unlawful the 

adoption of a provision in a zoning bylaw that 

differentiates between building coverage 

requirements applicable to child care 

facilities and other uses. Indeed, there is 

indication that the Legislature, in enacting 

G.L. c. 40A, § 3, second par., authorized 

municipalities to impose regulatory measures 

on educational and religious uses, in order to 

protect the character and well-being of 

established neighborhoods, as long as “the 

regulation will not seriously jeopardize the 

mission of the protected institutions.” 1972 

House Doc. No. 5009. See Trustees of 

Tufts College v. Medford, supra at 770, 616 

N.E.2d 433 (Appendix). Further, the 

Legislature contemplated that a municipality 

could permissibly adopt zoning restrictions 

specifically tailored to the protected use. As 

is stated in the legislative report that gave rise 

to the power of a municipality to regulate a 

use protected by the Dover Amendment: 

“Ideally, [municipal restriction] should be 

accomplished by adopting regulations 

specifically designed to apply to uses 

protected **1147 by the Dover Amendment 

located in otherwise restricted zones, thus 

avoiding the problem of attempting to apply 

the same bulk regulations to the protected 

uses as ordinarily apply to other permitted 

uses in the zone” (emphasis original). Id. 

at 771, 616 N.E.2d 433. In the absence of 

clear legislative directive to the contrary, a 

court should not stray from the mandates of 

settled law and strip a zoning provision of its 

presumption of validity because the provision 

imposes greater restrictions on child care 

facilities than on other uses. 

  

 The proper test for determining whether the 

provision in issue contradicts the purpose of 

G.L. c. 40A, § 3, third par., is to ask 

whether the footprint restriction furthers a 

legitimate municipal interest, and its 

application rationally relates to that interest, 

or whether it acts impermissibly to restrict the 

establishment of child care facilities in the 

town, and so is unreasonable. The provision 

is facially valid under this test. The judge 

properly *380 concluded, on the only 

evidence before him, that the purpose of the 

provision was to ensure that the size of child 

care facilities did not detract from Norfolk’s 

predominantly residential character by 

inserting in residential zones particularly 

large structures. As both parties acknowledge 

preservation of the residential character of 

neighborhoods is a legitimate municipal 

purpose to be achieved by local zoning 

control. See Trustees of Tufts College v. 

Medford, supra at 757–758, 616 N.E.2d 433. 

In view of the fact that ninety-five per cent of 

the land in Norfolk is residentially zoned, the 

provision clearly is a reasonable 
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accommodation between the need to 

establish child care facilities and the need to 

preserve the predominant nature of Norfolk’s 

residential zones, a matter of serious concern 

to the town.10 See id. at 760, 616 N.E.2d 

433. The provision focuses on the fact that 

child care facilities are commercial 

enterprises, and thereby have a greater 

potential than residential uses to disrupt, or 

detract from, the town’s tranquility. A child 

care facility of larger dimensions will likely 

generate more traffic and create more noise, 

all of which may have greater impact on a 

town composed mainly of single-family 

homes. 

  

We reject the plaintiff’s assertion that 

restricting a child care facility to a structure 

with a footprint equal to, or less than, 2,500 

square feet, unreasonably prohibits the use of 

buildings in Norfolk for child care facilities, 

and so nullifies the protection granted by 

G.L. c. 40A, § 3, third par. There are two 

principal reasons why this claim is rejected. 

First, ninety per cent of the 2,300 residences 

in Norfolk fit within the footprint restriction 

(the footprint of the average sized property is 

a little under 1,700 square feet)11 and, as has 

been indicated, ninety-five per cent of the 

town’s land is residentially zoned. Second, in 

the *381 zones other than residential 

(business, commercial, and “health 

maintenance and professional office”), which 

comprise the remaining five per cent of the 

land in Norfolk, the provision in issue does 

not prohibit the operation of a child care 

facility in a building having a footprint equal 

to, or less than, 2,500 square feet. Moreover, 

**1148 the uses allowed by Norfolk’s zoning 

bylaw in the town’s nonresidential zones are 

of a type that would ordinarily not be 

expected to contain, or be suitable for, a child 

care facility. Included among these uses are 

bus or railway stations; restaurants; retail 

stores; office buildings; manufacturing 

facilities; and service establishments like 

beauty salons, dry cleaners, and various kinds 

of repair shops. The provision does not 

prohibit new construction of a child care 

facility in any zone. Thus, the factual, on the 

ground, character of Norfolk’s residences 

and structures allows for child care facilities 

in virtually all of the town’s buildings where 

a child care use would be expected or 

feasible. Because child care facilities by their 

nature are different from churches or 

educational institutions, and may tend to be 

more ubiquitously located, it cannot be 

persuasively argued that a regulation that 

permits such facilities in all but a small 

fraction of the town’s buildings, is unlawful. 

Finally, the provision could not be enforced 

to prevent a child care facility in a church or 

educational institution, which are separately 

protected by the provisions of G.L. c. 40A, 

§ 3, second par., for all uses related to their 

primary missions. 

  

We reject the contention in the dissent that 

there is no reasonable justification for the 

footprint restriction, because it does not serve 

the stated purpose of preserving the rural 

character of residential neighborhoods. The 

dissent reasons, in effect, that the provision is 

invalid because it is both over, and under, 

inclusive. First, the dissent objects to the fact 

that the provision applies to all of Norfolk’s 

use districts, and concludes that the goal of 

preservation of residential zones is not served 

by applying a dimensional regulation to 

commercial or business zones. The dissent 

also finds fault with the provision because it 

does not apply to other uses in the residential 

zone. It proceeds on the assumption that the 
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goal of preserving the rural character of 

residential zones is not met by restricting the 

footprint of only child care facilities while at 

the same time allowing structures *382 not 

used for child care purposes to exceed the 

footprint restriction imposed on child care 

facilities. 

  

Both generalizations are inaccurate. Large 

structures on land zoned for commercial or 

business uses might very well have a negative 

impact on an adjacent residential 

neighborhood, especially if the neighborhood 

were physically surrounded by commercial 

or business districts. In addition, there are 

valid aesthetic reasons why the town might 

desire to restrict the size of a child care 

facility, but not other uses, within its 

residential districts. A child care facility is, 

after all, a commercial use, and the only 

commercial use allowed within the town’s 

residential districts. 

  

Further, the hypothetical problems 

envisioned by the dissent raise only 

chimerical situations. Our holding will have 

no effect on the status and rights of churches 

or educational institutions that, as we have 

indicated, are separately protected by 

legislation and established case law. Thus, it 

makes no sense to suggest that the town 

might impose small footprint requirements 

on churches or schools just to keep residential 

neighborhoods “rural.” Of equally dubious 

relevance are the following statements in the 

dissent: “whether the size or style of a 

structure conforms to the aesthetics of the 

neighborhood is unrelated to the use of that 

structure. If indeed footprint limitations equal 

‘ruralness,’ then all structures in the 

neighborhood that is sought to be preserved 

should be similarly limited.” Post at 387–

388, 734 N.E.2d at 1151–1152. Ignoring the 

non sequiturs implicit in the statements, we 

emphasize that the whole point of Norfolk’s 

provision is to allow the presence of a single 

type of commercial use in residential 

neighborhoods, where the footprints of 

virtually all existing structures are 2,500 

square feet or less, thus tending to mitigate 

the effects that the commercial use will have 

on the neighborhoods by reason of size, 

traffic, signage, noise, outside activities and 

the like (all these considerations being 

common to child care facilities). The plaintiff 

has made no showing that child care facilities 

**1149 cannot be established in buildings in 

Norfolk within the footprint requirement, and 

what may go on in other buildings in other 

zones is beside the point. The dissent 

overlooks the fact that the exercise of zoning 

authority calls for balancing rights or 

privileges of use with the character of 

neighborhoods, a task which necessarily calls 

into play issues of size, location, setback, 

traffic, and the sundry other matters 

addressed in local land use and zoning 

bylaws and ordinances. The fact that, in the 

dissent’s opinion, Norfolk could have *383 

enacted a provision that would have better 

served the town’s interests, has no place in an 

analysis, under G.L. c. 40A, § 3, third par., 

of the validity of the provision that Norfolk 

chose to adopt. See Trustees of Tufts 

College v. Medford, 415 Mass. 753, 760, 616 

N.E.2d 433 (1993). 

  

In sum, the provision is presumed to be valid, 

and the plaintiff must demonstrate that it is 

not.12 The test is not the other way around. 

The provision is within the authority granted 

to a municipality by the Legislature in G.L. 

c. 40A, § 3, third par., and in conformance 

with the legislative suggestion that 
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municipalities design regulations that 

specifically apply to Dover Amendment uses 

as distinguished from more general 

restrictions that apply to all uses including 

Dover Amendment uses. We conclude that 

the provision was validly adopted to protect 

and preserve the residential character of 

Norfolk and that it is not repugnant to G.L. 

c. 40A, § 3, third par. 

  

 2. We turn now to the plaintiff’s claim that 

the provision is unreasonably restrictive as 

applied to her property, keeping in mind that 

the pertinent language of § 3, third par., 

seeks to strike a balance between preventing 

local discrimination against child care 

facilities and respecting legitimate municipal 

concerns. See Trustees of Tufts College v. 

Medford, supra at 757, 616 N.E.2d 433. 

“[T]he question of the reasonableness of a 

local zoning requirement, as applied to a 

proposed [exempt] use, will depend on the 

particular facts of each case. Because local 

zoning laws are intended to be uniformly 

applied, an [applicant] will bear the burden of 

proving that the local requirements are 

unreasonable as applied to its proposed 

project. The [applicant] might do so by 

demonstrating that compliance would 

substantially diminish or detract from the 

usefulness of a proposed structure, or impair 

the character of the [applicant’s property], 

without appreciably advancing the 

municipality’s legitimate concerns. 

Excessive cost of compliance with a 

requirement imposed [by the zoning 

ordinance] ... without significant gain in 

terms of municipal concerns, might also 

qualify as unreasonable regulation *384 of an 

[exempt] use.” Id. at 759–760, 616 N.E.2d 

433. In addition, in determining the 

reasonableness of a zoning provision, we 

may inquire whether “the requirement[ ] 

sought to be applied ... take[s] into account 

the special characteristics of [the exempt] 

use.” Id. at 758–759 n. 6, 616 N.E.2d 433. 

A practical examination of this case leads to 

the conclusion that the provision is 

unreasonable as applied to the plaintiff’s 

property. 

  

The plaintiff proposes to use an existing 

residential structure that, the judge (who may 

have taken a view of the property)13 

concluded, conforms to the styles and 

character of residences in the area. The 

**1150 lot is a spacious 58,791 square feet, 

and the residence is screened (with the 

exception of the back) by trees, two other 

structures on the lot, and by topography. The 

adjacent neighbors are, respectively, 140 

feet, 155 feet, and 170 feet away. Unique 

characteristics of the property, including a 

one-story structure with large rooms for 

functional utility and handicapped 

accessibility, curb cuts for a circular 

driveway for ease of egress and fire safety, 

make it ideal for child care use. All generally 

applicable zoning requirements have been 

met. While compliance with the provision is 

technically possible, if the porch and the 

garage were removed, the uncontested 

evidence is that elimination of the garage 

would affect the structural integrity of the 

building,14 and would serve no useful 

purpose. Norfolk’s interest in preserving the 

residential appearance of its neighborhoods is 

legitimate, but the use of the plaintiff’s 

residence for a child care facility would not 

affect the aesthetic appearance of the 

neighborhood in a manner that the bylaw was 

intended to discourage. 
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The defendants do not correctly apply our 

decision in Trustees of Tufts College v. 

Medford, supra, when they assert that a court 

may not grant an exemption to the provision 

without *385 particularized evidence that no 

other options (for example, use of the two-

story barn on the property; construction of a 

conforming one-story facility on the 

property; or, the availability of an alternative 

property in the town) were available for the 

plaintiff’s proposed child care facility. The 

central question is whether application of the 

footprint requirement to the plaintiff’s 

proposed project furthers a legitimate 

municipal concern to a sufficient extent to 

warrant requiring the plaintiff to alter her 

plans. Id. at 764, 616 N.E.2d 433. 

“Particularized proof” as to cost of 

compliance is not required in every case. As 

we made clear in the language of the Tufts 

decision, id. at 759–760, 616 N.E.2d 433, 

set forth above, proof of cost of compliance 

is only one way to show the unreasonableness 

of applying an otherwise valid regulation to a 

particular property.15 See Campbell v. City 

Council of Lynn, 415 Mass. 772, 778, 616 

N.E.2d 445 (1993). When the record 

satisfactorily demonstrates, as it does here, 

that the application of the footprint 

requirement to the plaintiff’s property would 

significantly impede the use of the premises 

as a child care facility, while not substantially 

advancing a valid goal of Norfolk’s zoning 

regulation, the provision is unreasonable as 

applied.16 See id. at 779, 616 N.E.2d 445. 

  

Judgment affirmed. 

  

 

 

IRELAND, J. (dissenting, with whom 

SPINA, J., joins). 

 

Because Norfolk’s bylaw subjects child care 

uses to a more restrictive footprint limitation 

than other uses, and because Norfolk does so 

in the absence of any reasonable basis for 

such discriminatory **1151 treatment, the 

bylaw “nullif[ies] the protection granted by 

G.L. c. 40A, § 3, third par., to child care 

facilities,” ante at 378, 734 N.E.2d at 1146, 

and is therefore facially invalid. I therefore 

respectfully dissent. 

  

*386 The court states that the appropriate test 

to determine the facial validity of Norfolk’s 

bylaw is “whether the footprint restriction 

furthers a legitimate municipal interest, and 

its application rationally relates to that 

interest, or whether it acts impermissibly to 

restrict the establishment of child care 

facilities in the town, and so is unreasonable.” 

Ante at 379, 734 N.E.2d at 1147. In light of 

the purpose of G.L. c. 40A, § 3, third par., 

which was to encourage the availability of 

child care facilities, see Petrucci v. Board of 

Appeals of Westwood, 45 Mass.App.Ct. 818, 

822–823 n. 7, 702 N.E.2d 47 (1998), I believe 

that test is incomplete. In keeping with the 

purpose of the statute, a municipality should 

not be able to discriminate against child care 

uses of property unless there is a reasonable 

basis for the discriminatory treatment. Thus, 

a bylaw that is specific to child care uses and 

subjects the use to more restrictive regulation 

than other uses permitted in the zone, without 

a reasonable justification for that 

discriminatory treatment, should be 

invalidated. Cf. Trustees of Tufts College 

v. Medford, 415 Mass. 753, 757, 616 N.E.2d 

433 (1993) (Dover Amendment intended to 

“strike a balance between preventing local 
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discrimination against an educational use ... 

and honoring legitimate municipal 

concerns”); The Bible Speaks v. Board of 

Appeals of Lenox, 8 Mass.App.Ct. 19, 30–31, 

391 N.E.2d 279 (1979) (consistent with 

G.L. c. 40A, § 3, town may regulate bulk of 

buildings and impose dimensional and 

parking requirements, but may not “through 

the guise of regulating bulk and dimensional 

requirements under the enabling statute, 

proceed to ‘nullify’ the use exemption”). 

  

Applying the above analysis, I conclude that 

the Norfolk bylaw discriminates against child 

care uses and that Norfolk has not offered a 

reasoned basis for that discriminatory 

treatment. First, as Norfolk’s 2,500 square 

foot limitation applies only to child care uses, 

Norfolk’s bylaw is use specific. Second, the 

bylaw subjects child care uses to 

discriminatory treatment. Norfolk limits 

child care facilities to buildings with 

footprints of 2,500 square feet or less, and 

this limitation applies across all of Norfolk’s 

use districts. No other use is subjected to such 

a universal and uniform limitation. Of the 

thirteen various residential, business, 

commercial, and health maintenance and 

professional office use districts in Norfolk, 

only districts B–1, C–1, and C–4, have any 

footprint restrictions. These restrictions are 

substantially larger and most are subject to 

override by a *387 special permit process.1 

As far as the justification for the bylaw, the 

trial judge found, and Norfolk does not 

dispute, that the purpose of the bylaw was to 

“protect[ ] and preserv[e] the rural character 

and aesthetics of Norfolk’s residential 

zones.” 

  

I agree that the preservation of the aesthetic 

qualities of a residential neighborhood is not, 

by itself, an unreasonable basis for a 

discriminatory bylaw. However, Norfolk 

should be required to offer some reasonable 

basis for restricting the **1152 footprint of 

only child care facilities. Norfolk should be 

required to offer some rational reason why 

limiting the size of only structures used for 

child care facilities will preserve the rural 

character of its residential neighborhoods, 

while at the same time allowing larger 

structures used for other purposes. In my 

view, only if there is some rational reason 

why limiting the size of only child care 

facilities, and not other buildings, preserves 

the rural character and aesthetics of the town 

can the bylaw survive. 

  

I conclude that Norfolk has not offered a 

rational reason for its discriminatory 

treatment of child care facilities. First, the 

goal of preservation of the rural character of 

the residential zones is generally not served 

by applying a dimensional regulation to 

commercial or business zones. Second, 

whether the size or style of a structure 

conforms to the aesthetics of the 

neighborhood *388 is unrelated to the use of 

that structure. If indeed footprint limitations 

equal “ruralness,” then all structures in the 

neighborhood that is sought to be preserved 

should be similarly limited. 

  

The court states that child care facilities 

would conceivably generate more traffic and 

more noise, thus disrupting residential 

neighborhoods. However, the Legislature 

was presumably aware of this when it enacted 

the law permitting child care facilities to 

operate as of right in every zone. 

Furthermore, if limiting traffic and noise by 

limiting the size of a structure is a reasonable 

basis for discriminating against the protected 
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use, then what is to prevent a community 

from enacting an even smaller footprint 

restriction. Under the court’s reasoning, as 

long as one or more structures in the 

community is not excluded from use by the 

bylaw, or as long as there is one or more 

buildable lots in the community, see ante at 

380 n. 11, 734 N.E.2d at 1147 n. 11, then the 

bylaw would be facially valid. Although 

property owners may always challenge the 

validity of a bylaw as applied to their 

particular proposed facility, I cannot agree 

that requiring them to resort to the courts in 

almost every instance accords with the intent 

of the Legislature in enacting G.L. c. 40A, 

§ 3, third par. 

  

Furthermore, under the court’s logic, 

churches and schools, which are at least as 

disruptive to a residential zone as a child care 

facility, may similarly be limited and for the 

same reason. This, I believe, is directly 

contrary to our case law. In Sisters of the 

Holy Cross of Mass. v. Brookline, 347 Mass. 

486, 494, 198 N.E.2d 624 (1964), 

interpreting the precursor to G.L. c. 40A, § 

3, second par., we stated that we thought “it 

unlikely that the Legislature would exempt 

religious and educational institutions from 

local regulations of use and at the same time 

permit this exemption to be virtually nullified 

by a requirement that such institutions 

construct their buildings on dimensions 

applicable to single family houses.” If a 

community may not impose the same 

residential dimensional regulations to 

educational and religious uses, which are 

protected to the same extent as child care 

uses, why should a community be permitted 

to impose more restrictive dimensional 

regulations?2 

  

Because Norfolk has not offered a reasonable 

justification for *389 a bylaw that 

discriminates against child care uses of 

property, I would hold the bylaw facially 

invalid. 

  

All Citations 

432 Mass. 374, 734 N.E.2d 1143 
 

Footnotes 
 

1 
 

The zoning board of appeals of Norfolk. 

 

2 
 

General Laws c. 40A, § 3, third par., reads as follows: 

“No zoning ordinance or bylaw in any city or town shall prohibit, or require 
a special permit for, the use of land or structures, or the expansion of 
existing structures, for the primary, accessory or incidental purpose of 
operating a child care facility; provided, however, that such land or 
structures may be subject to reasonable regulations concerning the bulk 
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and height of structures and determining yard sizes, lot area, setbacks, 
open space, parking and building coverage requirements.” 

 

3 
 

The judge made findings of fact and rulings of law. His findings include some, but not all, 
of the information now recounted. That information is based on undisputed documentary 
and other evidence. 

 

4 
 

License capacity refers to the maximum number of children permitted on the premises at 
any one time by the office of child care services, the State agency charged with providing 

licenses for child care centers. G.L. c. 28A, § 4 (c ); 102 Code Mass. Regs. § 1.03(2) (1997). 
Depending on the needs of the families a child care center serves (full-time or part-time 
day care), a child care center’s license capacity may differ from the number of children the 
center actually serves. 

 

5 
 

The town has three residential districts, R–1, R–2, and R–3. The residential district 
comprises ninety-five per cent of the town’s land. The remaining five per cent of the land 
in Norfolk is divided into three other districts, the business district, the commercial district, 
and the “health maintenance and professional office” (HM & PO) district. There are four 
business districts, numbered B–1 through B–4, and five commercial districts, numbered C–
1 through C–5. 

 

6 
 

The term “footprint” is defined in the Norfolk zoning bylaw as “[t]he land area occupied by 
BUILDINGS or STRUCTURES, at the surface of the ground, excluding open porches.” The 
term “building” is defined as “[a]ny STRUCTURE used or intended for supporting or 
sheltering any use or occupancy. Any such STRUCTURES which share a common wall, but 
are located on separate LOTS, shall be considered to be separate BUILDINGS.” The term 
“structure” is defined in the bylaw as “[a]ny construction, erection, assemblage or other 
combination of materials upon the land, necessitating pilings, footings or a foundation for 
attachment to the land, including swimming pools.” 
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7 
 

The plaintiff testified that a residence having a single story, as opposed to two or more 
stories, was preferable to house a child care facility because, pursuant to the office of child 
care services regulations concerning compliance with the Americans with Disabilities Act 
of 1990, 42 U.S.C. §§ 12101 et seq. (1994) (ADA), if a day care facility cannot locate all of 
its programs on the first floor of the facility, then the facility must make its second floor 
accessible to children with disabilities. While the plaintiff testified that ADA compliance, 
with respect to a multi-level building, would be “more difficult and less desirable for safety 
reasons, for access reasons,” she furnished no evidence concerning the possible costs 
related to such compliance. 

 

8 
 

The office of child care services requires that a group day care center “have a minimum of 
35 square feet of activity space per child, exclusive of hallways, lockers, wash and toilet 
rooms, isolation rooms, kitchens, closets, offices or areas regularly used for other 
purposes.” 102 Code Mass. Regs. § 7.25(5) (1997)102 Code Mass. Regs. § 7.25(5) (1997). 

 

9 
 

General Laws c. 28A, § 9, provides particularized definitions for the terms “[d]ay care 
center” and “[s]chool age child care program.” The definitions, which we need not repeat 
here, apply to the plaintiff’s proposed use. 

 

10 
 

An examination of the Norfolk zoning bylaw discloses other footprint restrictions that 
evidence a local concern for regulating the size of structures. In the C–1 district, for 
example, all uses, except religious, educational, agricultural, farmers’ markets, and open 
space, village greens and squares, must have a building with a minimum footprint of 2,000 
square feet. In both the C–1 and C–4 districts, no building footprint, other than 
manufacturing or offices, may exceed 50,000 square feet. In the B–1 district, all uses are 
subject to a footprint restriction of less than or equal to 8,000 square feet, with the 
exception of grocery and variety stores (45,000 square feet) and municipal buildings 
(20,000 square feet). In addition, convenience stores, by definition, are uniformly limited 
to structures with “gross floor area” (measured slightly differently from footprint) of less 
than 5,000 square feet. 

 

11 
 

If the record established, for example, that none or few of the buildings in Norfolk had a 
footprint equal to, or less than, 2,500 square feet, and there were no or few buildable lots 
in the town, then we could conclude that the effect of the provision would be to prohibit 
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child care uses, rendering the provision facially invalid. 

 

12 
 

The plaintiff has fallen far short of showing that the provision was either intended to 
discriminate against child care facilities, or has that practical effect. The fact that no new 
child care facilities have been established in Norfolk since the provision was adopted 
affords no basis for a court to declare the provision invalid, in the absence of a specific 
showing that conforming properties are unavailable, or that State and Federal 
requirements, coupled with the restriction, make the establishment of child care facilities 
in conforming properties economically unfeasible. 

 

13 
 

The record indicates that the judge was requested, and agreed, to take a view of the 
plaintiff’s property, although the record does not confirm that he did so. A view, while it 
does not constitute evidence, would be of importance in a case such as this, particularly 
with regard to the feasibility of the property’s modification to meet the footprint 
restriction. 

 

14 
 

The garage and the residence sit on a rectangular slab of concrete, and are covered by one 
roof. The plaintiff testified that the removal of the garage would “have butchered” the 
residence, and the removal of both the garage and sunroom would be costly. The plaintiff 
did not testify as to, or offer other evidence of, the potential costs of this option, but 
common sense dictates that removing attached portions of a residence may impair the 
integrity of the over-all structure. 

 

15 
 

If the plaintiff proposed to construct a building with a footprint in excess of 2,500 square 
feet, our concerns for the need for particularized proof of costs of compliance, as 

expressed in Trustees of Tufts College v. Medford, 415 Mass. 753, 763, 616 N.E.2d 433 
(1993), would be relevant. 

 

16 
 

We reject the defendants’ claim that the judge did not make the proper findings to support 
his conclusion that the bylaw is unreasonable as applied to the plaintiff. The judge’s 
conclusion, was based, as is ours, on a practical examination of the application of the 
provision to the uncontested facts in the record concerning the nature of the plaintiff’s 
property. As has been stated above, a specific finding in this case that the application of 
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the provision would prevent the development of a child care facility on the property was 
not required. 

 

1 
 

The bylaws provide for the following footprint size limitation in the B–1 district: 

“No Building FOOTPRINT, other than a GROCERY STORE, Municipal 
BUILDING, or VARIETY STORE, shall exceed 8,000 square feet except by 
Special Permit. No GROCERY STORE or VARIETY STORE FOOTPRINT shall 
exceed 45,000 square feet except by Special Permit. No municipal 
BUILDING FOOTPRINT shall exceed 20,000 square feet except by Special 
Permit. Upon issuance of a Special Permit from the Zoning Board of 
Appeals, no building FOOTPRINT other than a GROCERY STORE, 
Municipal BUILDING or VARIETY STORE shall exceed 15,000 square feet, 
no Municipal BUILDING FOOTPRINT shall exceed 30,000 square feet, and 
no GROCERY STORE OR VARIETY STORE FOOTPRINT shall exceed 50,000 
square feet.” 

The bylaws provide for the following footprint size limitation in the C–1 and C–4 districts: 

“No BUILDING FOOTPRINT, other than MANUFACTURING or Offices, shall 
exceed 50,000 square feet except by Special Permit by the Zoning Board 
of Appeals.” 

 

2 
 

I recognize that communities may, and are encouraged to, enact bylaws that apply 
specifically to child care, or other protected uses. I do not think, however, that 
communities may discriminate against a protected use in the absence of a reasonable basis 

for the discrimination. See 1972 House Doc. No. 5009; Trustees of Tufts College, v. 
Medford, 415 Mass. 753, 771, 616 N.E.2d 433 (1993) (Appendix) (stating that municipalities 
should adopt regulations “specifically designed to apply to uses protected by the Dover 
Amendment located in otherwise restricted zones, thus avoiding the problem of 
attempting to apply the same bulk regulations to the protected used as ordinarily apply to 
other permitted uses in the zone” [emphasis original] ). 
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Synopsis 

College brought action challenging 

application of dimensional, parking, and 

loading-space requirements of zoning 

ordinance to several construction projects. 

The Land Court, Suffolk County, Robert V. 

Cauchon, J., decided that ordinance could not 

for most part be validly applied to projects in 

question, and city appealed. The Appeals 

Court, 33 Mass.App.Ct. 580, 602 N.E.2d 

1105, modified judgment, and further review 

was sought. The Supreme Judicial Court, 

Greaney, J., held that: (1) under reasonable 

construction of ordinance’s definition of 

“lot,” requirement regarding number of 

parking spaces could be applied to proposed 

library addition; (2) college failed to establish 

that application of ordinance provisions 

dealing with loading spaces and setbacks 

would be unreasonable; and (3) city could not 

be prospectively enjoined from applying 

ordinance to future construction projects in 

core area of campus or to future projects such 

as those that resulted in college’s suit. 

  

Affirmed as amended in part, vacated in part. 

  

O’Connor, J., concurred in part, dissented in 

part, and filed opinion. 

  

Procedural Posture(s): On Appeal. 

Attorneys and Law Firms 

**435 *753 Eric W. Wodlinger, Boston 

(Robert J. Blumsack, City Sol., with him), for 

defendant. 

Daniel J. Gleason, Boston (Donald R. Peck & 

Edward C. Mendler, with him), for plaintiffs. 

*754 David R. Rodgers & Jeffrey Swope, 

Boston, for Association of Independent 

Colleges and Universities in Massachusetts, 

amicus curiae, submitted a brief. 

John A. Pike, Boston, for Abstract Club & 

another, amici curiae, submitted a brief. 

**436 Before LIACOS, C.J., and WILKINS, 

ABRAMS, NOLAN, LYNCH, O’CONNOR 

and GREANEY, JJ. 

Opinion 

 

GREANEY, Justice. 

 

This case concerns whether dimensional, 

parking and loading space requirements of 

the Medford zoning ordinance (ordinance) 

can be applied to several construction 

projects planned by Tufts College.1 After a 

trial on a complaint brought in the Land Court 

by Tufts under G.L. c. 240, § 14A (1990 ed.), 

a judge of that court decided that the 

ordinance requirements could not, for the 

most part, be validly applied to Tufts’ 
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projects consistent with G.L. c. 40A, § 3, 

second par., as inserted by St.1975, c. 808, § 

3 (generally referred to as the Dover 

amendment).2 Medford appealed. The 

Appeals Court, relying on Medford’s 

interpretation of the ordinance requirements 

and concessions made by Medford, 

determined that the judgment should be 

modified to permit application to Tufts’ 

projects of some of the provisions. 33 

Mass.App.Ct. 580, 602 N.E.2d 1105 (1992). 

We granted further appellate review. We 

agree with the Appeals Court that 

modification of the judgment is appropriate. 

  

*755 The projects as to which there remains 

controversy3 are a 96,000 square foot 

addition to the Wessell Library (Wessell), 

Tufts’ undergraduate library, and a multi-

level parking garage which is planned on the 

site of an existing building on the southern 

side of Boston Avenue. The garage will 

provide parking spaces initially for 290 

vehicles with an ability to be expanded to 530 

spaces. Both projects will be located in the 

core, or Hill, area of Tufts’ campus, on land 

zoned by Medford for “Apartment–2 

Residential” use. Tufts also sought a 

determination that requirements of the 

ordinance could not be applied to future, as 

yet unspecified, projects in the core area of its 

campus. 

  

The requirements of the ordinance that 

remain at issue provide for: (1) a front-yard 

setback dependent on the size of the building 

and calculated by a formula (§ 6.3.5[c] ); (2) 

one loading space (twelve feet in width and 

thirty feet in length) for each 50,000 square 

feet of new construction (§§ 5.3, 10.41 and 

10.45);4 and (3) one parking space for each 

750 square feet of **437 new construction 

which must be located *756 either on the 

same lot as the new construction or within 

200 feet thereof (§§ 5.3, 10.2 and 10.24). The 

ordinance defines the term “lot” as a duly 

recorded parcel of land which is commonly 

owned and has definite boundaries and is not 

divided by a street (§ 3.30).5 

  

Application of these requirements to the 

Wessell addition would require Tufts to 

provide 130 new parking spaces on the 

Wessell lot (or within 200 feet thereof). 

Assuming that the ordinance could be 

construed as treating each building on the 

campus as occupying a separate lot, see note 

5 supra, the Land Court judge interpreted the 

parking requirement as necessitating 

“postage stamp” parking lots adjoining each 

project Tufts might undertake in the core area 

of its campus. The judge considered this 

requirement to be incompatible with the 

character of the Tufts campus. In the judge’s 

opinion, the proposed Boston Avenue garage 

provided a reasonable solution to the parking 

problem faced by Tufts, but it was not a 

solution permitted under the ordinance. The 

judge also concluded that Wessell did not 

need two additional loading spaces. He 

therefore ruled that provisions of the 

ordinance requiring off-street parking and 

loading spaces “did not rise to the level of 

‘reasonable regulations’ within the meaning 

of G.L. c. 40A, § 3, and, accordingly, 

[were] inapplicable to Tufts’ use of its land in 

Medford.” 

  

The ordinance also requires a fifty-foot 

setback from Boston Avenue for the new 

parking garage (§ 6.3.5[c] ). Tufts proposes a 

thirty-foot setback for the garage. “The 

evidence was to the effect that there is no 

absolute physical impediment to constructing 
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a garage of the planned dimensions with a 

setback of fifty feet, but the cost will be 

increased because of the sharply rising slope 

of the land behind the *757 garage and 

because of the need that will be created to 

support the foundation of another building, a 

power plant, situated on the same hillside. No 

estimate of the expected cost increase was put 

in evidence....” 33 Mass.App.Ct. at 585, 602 

N.E.2d 1105. The Land Court judge, who 

took a view of the campus, noted that the 

topography of the land at the proposed garage 

site might warrant the grant of a variance 

under G.L. c. 40A, § 10, from the setback 

requirement. Based on a need for a solution 

to a serious parking problem facing Tufts, 

and apparently assuming that the garage 

might not be built if the setback requirement 

was enforced, the judge concluded that full 

setback would unreasonably interfere with 

the use of Tufts’ land. He declared, therefore, 

that the setback requirement could not be 

enforced. Finally, the judge extended his 

conclusion that the various requirements of 

the ordinance that were in contention could 

not be applied to any future construction that 

might be undertaken by Tufts in the core area 

of the campus, and, in a postjudgment order 

(entered on Tufts’ request), the judge defined 

the area of Tufts that he considered to 

constitute the “core campus.” 

  

1. The Dover Amendment. We first discuss 

generally applicable legal principles. The 

Dover Amendment bars the adoption of a 

zoning ordinance or by-law that seeks to 

prohibit or restrict the use of land for 

educational purposes. However, a proviso to 

the statute authorizes a municipality to adopt 

and apply “reasonable regulations” 

concerning bulk, dimensions, open space and 

parking, to land and structures for which an 

educational use is proposed. The whole of the 

Dover Amendment, as it presently stands, 

seeks to strike a balance between preventing 

local discrimination against an educational 

use, see Newbury Junior College v. 

Brookline, 19 Mass.App.Ct. 197, 205, 472 

N.E.2d 1373 (1985), and honoring legitimate 

municipal concerns that typically find 

expression in local zoning **438 laws. This 

case requires us to address that balance in 

practical terms. 

  

 Local zoning requirements adopted under 

the proviso to the Dover Amendment which 

serve legitimate municipal purposes sought 

to be achieved by local zoning, such as 

promoting *758 public health or safety, 

preserving the character of an adjacent 

neighborhood, or one of the other purposes 

sought to be achieved by local zoning as 

enunciated in St.1975, c. 808, § 2A, see 

MacNeil v. Avon, 386 Mass. 339, 341, 435 

N.E.2d 1043 (1982), may be permissibly 

enforced, consistent with the Dover 

Amendment, against an educational use. See 

Radcliffe College v. Cambridge, 350 Mass. 

613, 215 N.E.2d 892 (1966); The Bible 

Speaks v. Board of Appeals of Lenox, 8 

Mass.App.Ct. 19, 31, 391 N.E.2d 279 (1979) 

(a building inspector may properly deny 

permits to an educational institution for a 

structure that does not comply with 

“reasonable regulations”). See also 

Southern New England Conference Ass’n of 

Seventh–Day Adventists v. Burlington, 21 

Mass.App.Ct. 701, 710, 490 N.E.2d 451 

(1986) (local zoning law protecting wetlands 

applied to property protected by Dover 

Amendment). The Radcliffe College case 

suggests that a local zoning provision that 

requires an educational institution to adapt 

plans for the use of its land may be enforced, 
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so long as the provision is shown to be related 

to a legitimate municipal concern, and its 

application bears a rational relationship to the 

perceived concern. On the other hand, a 

zoning requirement that results in something 

less than nullification of a proposed 

educational use may be unreasonable within 

the meaning of the Dover Amendment. See 

Radcliffe College v. Cambridge, supra, 350 

Mass. at 619, 215 N.E.2d 892 (concluding 

that a parking requirement could be applied, 

but suggesting that future application might 

be unreasonable if the result would require 

the educational institution to provide more 

parking spaces “than could in reason be 

deemed necessary to take care of the cars 

brought to the [area] by the use made of it by 

the college”).6 

  

*759  What we have said thus far suggests 

that the question of the reasonableness of a 

local zoning requirement, as applied to a 

proposed educational use, will depend on the 

particular facts of each case. Because local 

zoning laws are intended to be uniformly 

applied, an educational institution making 

challenges similar to those made by Tufts 

will bear the burden of **439 proving that the 

local requirements are unreasonable as 

applied to its proposed project. The 

educational institution might do so by 

demonstrating that compliance would 

substantially diminish or detract from the 

usefulness of a proposed structure, or impair 

the character of the institution’s campus, 

without appreciably advancing the 

municipality’s legitimate concerns.7 

Excessive cost of compliance with a 

requirement imposed on an educational 

institution, without significant *760 gain in 

terms of municipal concerns, might also 

qualify as unreasonable regulation of an 

educational use. We reject the suggestion that 

only local zoning requirements drafted 

specifically for application to educational 

uses are reasonable within the scope of the 

Dover Amendment. Nothing in that statute 

mandates the adoption of local zoning laws 

which are tailored specifically to educational 

uses. See Report, supra at 26 (observing 

that ideally regulations should be specifically 

adapted to educational uses). Similarly, proof 

that a local zoning law could accomplish its 

purpose if it were drafted in terms other than 

those chosen will not suffice to establish that 

the municipality’s choice of regulation is 

unreasonable.8 See Moss v. Winchester, 365 

Mass. 297, 299, 311 N.E.2d 555 (1974). 

  

 The Appeals Court observed in this case that 

the Dover Amendment is intended to 

encourage “a degree of accommodation 

between the protected use ... and matters of 

critical municipal concern ....” (citations 

omitted). 33 Mass.App.Ct. at 584, 602 

N.E.2d 1105. We agree with this observation, 

but add that such an accommodation cannot 

be achieved by insisting that an educational 

institution seek a variance to obtain 

permission to complete its project.9 Radcliffe 

College v. Cambridge, supra, 350 Mass. at 

619, 215 N.E.2d 892, citing Russell v. Zoning 

Bd. of Appeals of Brookline, 349 Mass. 532, 

535, 209 N.E.2d 337 (1965). Additionally, a 

court may consider a municipality’s proper 

concession, such as was made here in the 

course of litigation, that a particular 

requirement *761 of its zoning law is 

unreasonable as applied to a proposed 

educational use. Apart from any concession, 

the remaining requirements of the local 

zoning law, if otherwise reasonable, would 

still apply. Doliner v. Town Clerk of Millis, 

343 Mass. 10, 15, 175 N.E.2d 925 (1961) 
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(zoning by-law provisions treated as 

separable). Attorney Gen. v. Dover, 327 

Mass. 601, 608, 100 N.E.2d 1 (1951). We 

now consider application of the ordinance’s 

requirements to Tufts’ projects in light of 

these principles and the Appeals Court’s 

modification of the Land Court judgment. 

  

 2. Wessell addition. a. Parking. The Appeals 

Court modified the judgment by deleting 

therefrom language that declared the 

ordinance’s parking requirements 

inapplicable to the Wessell addition. As the 

basis for so doing, the Appeals Court agreed 

with Medford’s contention that the 

ordinance’s definition of the term “lot,” see 

note 5 supra, could be construed as treating 

discrete areas of Tufts’ core campus, 

bounded by streets, as single commonly 

owned lots. Under this interpretation, the 

proposed Boston Avenue garage and Wessell 

would occupy the same lot. The parking that 

will be provided by the garage (a minimum 

of 290 spaces) more than satisfies the 

ordinance’s requirement that Tufts, in 

conjunction with the Wessell addition, 

provide a minimum of 130 new **440 

parking spaces on the lot containing Wessell. 

  

 A court should construe a local zoning 

requirement “in a manner which sustains its 

validity,” Doliner v. Town Clerk of Millis, 

supra, 343 Mass. at 15, 175 N.E.2d 925, if 

this can be done without straining the 

common meaning of the terms employed. 

Framingham Clinic, Inc. v. Zoning Bd. of 

Appeals of Framingham, 382 Mass. 283, 290, 

415 N.E.2d 840 (1981). Hall v. Zoning Bd. of 

Appeals of Edgartown, 28 Mass.App.Ct. 249, 

254, 549 N.E.2d 433 (1990). The ordinance’s 

definition of lot logically applies to the part 

of the Tufts campus in which Wessell is 

situated and the parking garage will be 

located.10 

  

*762  Based on this interpretation, Tufts has 

not shown that the parking requirements of 

the ordinance are unreasonable as applied to 

the Wessell addition. It was properly found in 

the Land Court that there is a serious parking 

problem on Tufts’ core campus and on public 

streets adjacent thereto. Parking, as it affects 

physical conditions on and around an 

educational use, is a legitimate municipal 

concern and a proper subject of local zoning 

regulation. Radcliffe College v. Cambridge, 

supra, 350 Mass. at 617 & n. 4, 215 N.E.2d 

892. Compliance by Tufts with the parking 

requirements of the ordinance “would not 

require a greater number of spaces than could 

in reason be deemed necessary to take care of 

the cars brought to the [area] by the use made 

of it by the college.” Id. at 619, 215 N.E.2d 

892. While Tufts might prefer to defer 

addressing the parking problem, the 

ordinance’s requirements can be satisfied by 

the construction of the parking garage, a use 

of Tufts’ land recommended to the college by 

its consultants and found to be reasonable by 

the Land Court judge. We therefore agree 

with the Appeals Court that the requirements 

concerning parking are reasonable as applied 

to Tufts’ campus, and that Medford can 

require Tufts to construct the Boston Avenue 

parking garage (or some equivalent which 

satisfies the ordinance’s requirements) as a 

condition to building the Wessell addition. 

  

 b. Loading spaces. The Land Court judge 

concluded that deliveries to Wessell would 

not be sufficient in number to justify the two 

additional loading spaces required by the 

ordinance. He determined, therefore, that the 

loading space requirements of the ordinance 
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could not reasonably be applied to the 

Wessell addition. The Appeals Court revised 

this portion *763 of the judgment because of 

“the ease with which compliance [with the 

loading space requirements can be] 

achieved.” 33 Mass.App.Ct. at 586, 602 

N.E.2d 1105. Tufts contends that the notion 

of “ease of compliance” is foreign to Dover 

Amendment jurisprudence. We disagree. 

  

 On this aspect of the appeal, the Appeals 

Court simply expressed, in different terms, 

the principle that the burden of proving a 

local zoning requirement unreasonable under 

the Dover Amendment falls on the 

educational institution challenging the 

requirement. When compliance will involve 

no significant cost or other hardship to an 

educational institution, and does not interfere 

to any appreciable extent with the 

institution’s plans, the institution has failed to 

make out a case that the requirement, as 

**441 applied, is unreasonable.11 

  

 3. Parking garage. The Appeals Court also 

deleted the portion of the judgment that 

declared the ordinance’s setback requirement 

inapplicable to construction of the Boston 

Avenue garage. As noted, the evidence was 

that the parking garage could be constructed 

with the fifty-foot setback required by the 

ordinance, but that compliance with the 

ordinance would increase the cost of the 

project. No estimate of the amount of the 

increase was put in evidence by Tufts. 

Medford, on the other hand, demonstrated 

that Boston Avenue, a major public way, has 

only one traffic lane in each direction and is 

heavily travelled, particularly at rush hours. 

The fifty-foot setback will permit vehicles 

easier access to the garage reducing 

congestion and enhancing safety. With no 

particularized evidence in this case as to the 

cost and difficulty of compliance that can be 

measured against Medford’s legitimate 

concerns as to traffic congestion and safety, 

the Land *764 Court judge lacked an 

appropriate basis for the conclusion that 

Tufts had proved the setback requirement 

unreasonable as applied to construction of the 

parking garage. 33 Mass.App.Ct. at 585, 602 

N.E.2d 1105.12 

  

 4. Future projects. We also agree with the 

Appeals Court’s decision to modify the 

judgment by deleting therefrom language 

declaring that Medford cannot apply 

ordinance requirements to future 

construction projects in the core area of 

Tufts’ campus or to future projects similar to 

Wessell, Olin, or the parking garage. 

Whether requirements of a local zoning law 

are reasonable cannot be decided in the 

abstract. The central question is whether 

application of the requirements to a specific 

project in a particular setting furthers 

legitimate municipal concerns to a sufficient 

extent to warrant requiring an educational 

institution, a use granted special protected 

status by the Dover Amendment, to alter its 

development plans. As the Appeals Court 

correctly stated, this “is essentially a fact-

based determination, one that cannot 

properly be made for possible future 

construction projects not detailed in the 

evidence.” 33 Mass.App.Ct. at 583, 602 

N.E.2d 1105. 

  

Tufts argues nonetheless that the Appeals 

Court’s deletion from the judgment of 

references to future, speculative projects is 

inconsistent with the scope of *765 G.L. c. 

240, § 14A,13 the statute that confers **442 

authority on the Land Court to pass on the 
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validity of local zoning requirements. This 

argument misconstrues the nature of the 

showing an educational institution must 

make to prevail when seeking a 

determination under G.L. c. 240, § 14A, as to 

the reasonableness of applying a local zoning 

law to its property. 

  

 A local zoning law that improperly restricts 

an educational use by invalid means, such as 

by special permit process, may be challenged 

as invalid in all circumstances. In this case, 

for example, the Land Court judge properly 

declared invalid the site plan and special 

permit requirements of the ordinance as to 

present and future, unspecified projects on 

the Tufts campus. The Bible Speaks v. 

Board of Appeals of Lenox, supra, 8 

Mass.App.Ct. at 32–33, 391 N.E.2d 279. The 

Appeals Court correctly did not disturb this 

aspect of the judgment. The other 

requirements of the ordinance (parking, 

setback and dimensional regulations) 

challenged by Tufts do not facially 

discriminate against educational uses and are 

presumptively valid under the proviso to the 

Dover Amendment. The relief sought by 

Tufts pursuant to G.L. c. 240, § 14A, was a 

determination that, as applied, *766 the 

regulations were unreasonable. As has been 

said, like certain other kinds of challenges to 

the applicability of a local zoning law, this 

relief presents a question that can be properly 

resolved only by reference to specific facts. 

See Sinn v. Selectmen of Acton, 357 Mass. 

606, 610, 259 N.E.2d 557 (1970) (validity of 

exemption of all municipal uses from use 

regulations “can be determined only by 

examining its application in particular 

cases”); Aronson v. Sharon, 346 Mass. 598, 

603, 195 N.E.2d 341 (1964) (whether by-law 

is sustainable exercise of municipality’s 

police powers or a deprivation of private 

property without compensation “often 

depends upon the facts of the particular 

case”). See Southern New England 

Conference Ass’n of Seventh–Day Adventists 

v. Burlington, 21 Mass.App.Ct. 701, 710, 490 

N.E.2d 451 (1986). There the Appeals Court 

declined to rule whether boundary 

established by wetlands by-law was valid as 

applied to the church’s land, stating: “In the 

absence of any evidence bearing on the issue 

of the lawfulness of the application of the by-

law to set the wetlands boundary, any attempt 

at decision on this record would require 

speculation and would be unfair to one party 

or the other.” The Appeals Court properly 

concluded that the Land Court’s rulings 

embodied in the judgment as to future, 

unspecified, projects of Tufts lacked a proper 

factual foundation, and that such projects 

were not an appropriate subject for relief 

pursuant to G.L. c. 240, § 14A. 

  

5. Disposition. The judgment is amended, in 

numbered paragraph 2, by striking the words, 

“and any other future structures or additions 

which may be similarly situated,” and by 

striking numbered paragraphs 3, 4, and 5. 

The judgment is also amended to declare that 

the parking requirements of the ordinance are 

not invalid, and that as applied to Wessell 

these requirements can be met by 

construction of the requisite number of 

spaces in the proposed Boston Avenue 

parking garage or by an equivalent solution 

which satisfies the requirements. As so 

amended, the judgment is affirmed. The 

order defining the phrase “core campus” is 

vacated. 

  

So ordered. 
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*767 O’CONNOR, Justice (concurring in 

part and dissenting in part). 

 

Statute 1950, c. 325, § 1, entitled “An Act 

prohibiting discriminatory zoning by-laws 

and ordinances,” amended  **443 G.L. c. 

40, § 25, a predecessor of G.L. c. 40A, § 3, 

by adding the following words: “No by-law 

or ordinance which prohibits or limits the use 

of land for any church or other religious 

purpose or which prohibits or limits the use 

of land for any religious, sectarian or 

denominational educational purpose shall be 

valid.” In Attorney Gen. v. Dover, 327 Mass. 

601, 100 N.E.2d 1 (1951), the court held that 

a town of Dover zoning by-law prohibiting 

the erection, alteration, or use of a building in 

a residential district for a sectarian 

educational use was invalid under St.1950, c. 

325, § 1. That act subsequently became 

known as the Dover Amendment. The 

Bible Speaks v. Board of Appeals of Lenox, 8 

Mass.App.Ct. 19, 27 n. 10, 391 N.E.2d 279 

(1979). Statute 1950, c. 325, § 1, was 

susceptible to an interpretation that would 

invalidate any zoning ordinance or by-law 

(regulation) that would have imposed on a 

sectarian, educational use any requirement 

concerning bulk and height of structures, 

yard size, lot area, setback, open space, 

building coverage or parking area. Indeed, 

that construction appears to have been urged 

by the plaintiff, and accepted by the Land 

Court judge, in Radcliffe College v. 

Cambridge, 350 Mass. 613, 614, 215 N.E.2d 

892 (1966) (“The college claims to be exempt 

from art. VII, § 2 [an ordinance requiring off-

street parking], by reason of G.L. c. 40A, § 

2, as amended through St.1959, c. 607, § 1, 

which provides ‘that no ordinance or by-law 

which prohibits or limits the use of land for 

any church or other religious purpose or for 

any educational purpose which is religious, 

sectarian, denominational or public shall be 

valid’ ”). 

  

By St.1975, c. 808, § 3, the Legislature struck 

out G.L. c. 40A and inserted a new chapter 

40A in its place. The new c. 40A provides in 

relevant part, “No zoning ordinance or by-

law shall ... prohibit, regulate or restrict the 

use of land or structures for religious 

purposes or for educational purposes on land 

owned or leased by the commonwealth or any 

of its agencies, subdivisions or bodies politic 

or by a religious *768 sect or denomination, 

or by a nonprofit educational corporation; 

provided, however, that such land or 

structures may be subject to reasonable 

regulations concerning the bulk and height of 

structures and determining yard sizes, lot 

area, setbacks, open space, parking and 

building coverage requirements.” That 

provision, were it to be construed without 

reference to the proviso, would present the 

same ambiguity that was present in the Dover 

Amendment, St.1950, c. 325, § 1. Absent the 

proviso, the language of the statute could 

fairly be construed to mean that any 

requirement as to bulk and height of 

structures, yard size, lot area, setback, open 

space, building coverage or parking area, 

imposed on parcels of land devoted to 

religious or educational uses, is unauthorized. 

The obvious purpose of the proviso is to 

make clear that such requirements, if not 

intentionally or in practical effect 

discriminatory against the protected uses, and 

if rationally related to the purposes of zoning 

regulations enumerated in St.1975, c. 808, § 

2A, are authorized, valid, and enforceable 
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without reference to the use to which a 

particular parcel is put.1 ,2 

  

**444 *769 Nothing in G.L. c. 40A suggests 

that the Legislature intended to discriminate 

in favor of religious and educational uses. 

Yet, if the court is right in concluding that, in 

certain circumstances, a trial judge or 

appellate court must exempt a parcel, which 

is devoted to a protected use, from zoning 

regulations that are binding on parcels 

devoted to all other uses, such discrimination 

results. Surely, if parcels not committed to 

protected uses must comply with zoning 

regulations concerning off-street parking, 

setback of buildings, lot area and the like, 

regardless of the difficulty of compliance, but 

an educational institution is exempt if it 

demonstrates that “compliance would 

substantially diminish or detract from the 

usefulness of a proposed structure, or impair 

the character of the institution’s campus, 

without appreciably advancing the 

municipality’s legitimate concerns,” or that 

compliance would result in “excessive cost ... 

without significant gain in terms of municipal 

concerns,” as the court states, ante at 439, 

discrimination occurs of a type that is the 

reverse of the discrimination targeted by the 

Dover Amendment. 

  

General Laws c. 40A, § 3, is clear. No 

zoning ordinance or by-law may “prohibit, 

regulate or restrict the use of land or 

structures for ... educational purposes on land 

owned or leased by ... a nonprofit educational 

corporation” like Tufts College, but “such 

land or structures may be subject to 

reasonable regulations [that is, reasonable 

regulations, although not mandated, are 

authorized, and such land or structures are 

subject to them] concerning the bulk and 

height of structures and determining yard 

sizes, lot area, setbacks, open space, parking 

and building coverage requirements.” 

Nothing in chapter 40A authorizes a judge 

or a court to declare facially reasonable 

nondiscriminatory regulations inapplicable 

to a particular parcel, or to exempt a 

particular parcel from them, whenever the 

judge or court, acting as a master planner, 

decides that the “application of the 

requirements to a specific project in a 

particular setting *770 [would not] further[ ] 

legitimate municipal concerns to a sufficient 

extent to warrant” application and 

enforcement of the regulations. Ante at 441. 

  

The challenged requirements of the 

ordinance in this case are reasonable. They do 

not discriminate against statutorily protected 

land uses either by expressed intention or in 

practical operation. The ordinance is use-

neutral. Furthermore, the ordinance is 

rationally related to legitimate municipal 

zoning objectives. No one appears to contend 

otherwise. In my view, contrary to the thrust 

of the court’s opinion, the court would have 

no right to declare the challenged 

requirements inapplicable to the Tufts 

College property. For that reason, and not for 

the reasons articulated by the court, I am 

satisfied that the challenged requirements 

apply in this case. Accordingly, to the extent 

that the court orders numbered paragraphs 3, 

4 and 5 struck from the judgment, thereby 

achieving that result, I concur with the order. 

However, because the order striking 

language from paragraph 2 of the judgment is 

premised incorrectly, I believe, on the idea 

that future applicability of the challenged 

regulations must depend on facts yet to be 

developed and on a “balancing” of the extent 

of the imposition on the use represented 
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thereby compared to municipal concerns, I 

dissent from the court’s order insofar as it 

strikes language from paragraph 2 of the 

judgment. 

  

 

 

APPENDIX. 

 

HOUSE—No. 5009 

“1. Dover Amendment. It is unfortunate that 

the present state of the law is such that some 

communities may have legitimate doubts 

about the validity of regulations which would 

impose reasonable controls on institutions 

presently covered by the Dover amendment. 

The Department would encourage the use of 

such control where essential to the well-being 

of the adjacent neighborhood, and where the 

regulation will not seriously jeopardize the 

mission of the protected institutions. **445 

Thus, the Department proposes to clarify the 

present language so as to achieve the aims of 

the general court in passing the original 

amendment while at the same time 

precluding unwise restrictions on the power 

of the communities to regulate the land use 

activities of churches and educational 

institutions. The proposed *771 language, for 

example, would specifically authorize the 

imposition of reasonable regulations 

concerning density or intensity of occupancy, 

bulk and height [of] structures, yards and 

setbacks, as well as limitations upon the 

location of accessory uses which traditionally 

have tended to be detrimental to adjacent 

property. Ideally, this should be 

accomplished by adopting regulations 

specifically designed to apply to uses 

protected by the Dover Amendment located 

in otherwise restricted zones, thus avoiding 

the problem of attempting to apply the same 

bulk regulations to the protected uses as 

ordinarily apply to other permitted uses in the 

zone. For example, instead of attempting to 

apply residential dimensional regulations to 

churches or schools located in a residential 

zone (See, Sisters of the Holy Cross v. 

Town of Brookline, 347 Mass. 486 [198 

N.E.2d 624] (1964)) the by-law or ordinance 

should establish dimensional regulations 

specifically applicable to churches or schools 

located in such zones.” 

  

All Citations 

415 Mass. 753, 616 N.E.2d 433, 84 Ed. Law 

Rep. 430 
 

Footnotes 
 

1 
 

Tufts’ campus is partly located in the city of Somerville. Somerville was originally named as 
a defendant in Tufts’ action, but Tufts and Somerville arrived at an agreement with regard 
to the construction that will occur in Somerville. The remaining matters affect the projects 
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planned for the Medford portion of the campus. 

 

2 
 

The pertinent provisions of G.L. c. 40A, § 3 (1990 ed.), read as follows: “No zoning 
ordinance or by-law ... shall ... regulate or restrict the use of land or structures for religious 
purposes or for educational purposes ... by a nonprofit educational corporation; provided, 
however, that such land or structures may be subject to reasonable regulations concerning 
the bulk and height of structures and determining yard sizes, lot area, setbacks, open 
space, parking and building coverage requirements.” The history of the special zoning 
status granted to educational and religious uses of land is recounted in The Bible Speaks 
v. Board of Appeals of Lenox, 8 Mass.App.Ct. 19, 27 n. 10, 391 N.E.2d 279 (1979). 

 

3 
 

Several matters that were the subject of controversy in the Land Court are no longer at 
issue. The ordinance contains a provision that requires site plan review in conjunction with 
an application for a special permit for projects having a significant impact on Medford. 
Relying on The Bible Speaks v. Board of Appeals of Lenox, supra, the Land Court judge 
concluded that the site plan review and special permit requirements of the ordinance could 
not be applied to Tufts’ projects. Medford does not dispute this point. 

Prior to trial, Medford granted Tufts a variance from the ordinance’s parking and loading 
space requirements as to the construction of the Olin Language and Culture Center (Olin), 
a new classroom building. The Land Court decision nonetheless provided that the 
ordinance’s parking and loading space requirements were inapplicable to Olin. Medford 
does not challenge this ruling. 

Tufts also contested the application of dimensional and parking requirements to a 
proposed addition to its Cousens Gymnasium and Hamilton Pool facility. The judge 
concluded that the requirements could be applied to this project. Tufts no longer questions 
this conclusion. 

 

4 
 

A loading space is a striped-in area of pavement, adjacent to a building, reserved for trucks 
and other vehicles making deliveries to the building. The purpose of loading spaces is to 
provide off-street access to a delivery site and thus alleviate traffic congestion that may 
result when vehicles, particularly trucks, block busy streets while trying to make deliveries. 

 

5 The ordinance also provides (§ 6.24[a] ) that buildings on the same lot “shall not be less 
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 than the same distance from one another as if they were on separate lots.” The Land Court 
judge found that application of this provision would necessitate drawing imaginary “lot 
lines” on Tufts’ campus for purposes of calculating the required distance between 
buildings. Medford has conceded that this provision is unreasonable as applied to the 
construction of Olin, Wessell, and the Boston Avenue parking garage. 

 

6 
 

The legislative history supports the conclusion that G.L. c. 40A, § 3, second par., is 
intended to incorporate the principles enunciated in Sisters of the Holy Cross v. 
Brookline, 347 Mass. 486, 198 N.E.2d 624 (1964), and in Radcliffe College v. Cambridge, 
350 Mass. 613, 215 N.E.2d 892 (1966). In the Report of the Department of Community 
Affairs Relative to Proposed Changes and Additions to the Zoning Enabling Act (Jan.1972) 
(Report), which preceded enactment of the present Zoning Act, the statutory protection 
accorded educational uses was considered. See Report, 1972 House Doc. No. 5009. As to 
the then existing law, it was said (at p. 21) that “the scope of the [educational use 
protection], as presently worded, would seem to depend on whether or not the application 
of bulk regulations to the institution within the ambit of its protection has the effect of 
defacto prohibition on use as opposed to a channeling effect where alternative educational 
... uses are available.” With regard to proposed § 3, the Report (at p. 26) “encourag[ed] 
the use of [reasonable bulk, dimensional and parking] control[s] where essential to the 
well-being of the adjacent neighborhood, and where the regulation will not seriously 
jeopardize the mission of the protected institutions.” 

In maintaining that facially neutral zoning requirements automatically can be applied to an 
educational use, the dissent, post, fails to take into account this legislative history, and the 
cases cited above, which St.1975, c. 808, § 3, was intended to codify. See Newbury Junior 
College v. Brookline, 19 Mass.App.Ct. 197, 199 n. 4, 472 N.E.2d 1373 (1985); The Bible 
Speaks v. Board of Appeals of Lenox, 8 Mass.App.Ct. 19, 29, 391 N.E.2d 279 (1979) (St.1975, 
c. 808, c. 3, synthesizes Dover amendment and case law construing it). The Radcliffe College 
and Sisters of the Holy Cross cases plainly provide that facially neutral requirements cannot 
be applied to educational uses without further inquiry into the outcome produced by such 
an application. Particularly where the requirements sought to be applied do not take into 
account the special characteristics of an educational use (such as on-campus living and 
dining arrangements and the need for large classroom and library buildings), as is the case 
here, application of the requirements to the property of an educational institution may be 
inappropriately restrictive. If the approach suggested by the dissent is followed, a set of 
facially neutral zoning requirements could be adopted that would, in practice, prevent 
almost any educational use of land. 
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7 
 

For example, a showing that the parking requirements of the ordinance, as applied, would 
necessitate that Tufts pave over significant open areas of the campus, would demonstrate 
the unreasonableness of the ordinance in view of the fact that construction of the 
proposed garage will provide an adequate solution to the parking problem. 

 

8 
 

For example, the fact that the Medford ordinance might alleviate the parking problem on 
and around the Tufts campus by means of a regulation based on the size of the student 
population does not prove that requiring additional parking in association with new 
construction is an unreasonable means of addressing an existing parking deficiency. 

 

9 
 

However, if a variance is granted at the request of an educational institution, and not 
challenged by an aggrieved party within the time period permitted by statute, the variance 
cannot thereafter be attacked as improper. See O’Blenes v. Zoning Bd. of Appeals of 
Lynn, 397 Mass. 555, 492 N.E.2d 354 (1986); Bjornlund v. Zoning Bd. of Appeals of 
Marshfield, 353 Mass. 757, 231 N.E.2d 365 (1967). 

 

10 
 

Tufts suggests that another provision of the ordinance, (§ 7.51) which limits structures that 
may be built in a rear yard, prohibits more than one major structure on a single lot, and 
therefore forecloses application of the ordinance’s definition of “lot” to areas of Tufts’ 
campus already containing numerous major structures. As a matter of construction, we are 
not persuaded by Tufts’ position. The provision in question must be read in conjunction 
with § 6.24(a), see note 5 supra, which permits multiple structures on a single lot. We think 
that § 7.51 only limits structures that can be built within the rear yard setback requirement 
imposed by the ordinance. More to the point, the record contains no evidence that 
Medford has invoked § 7.51 as a basis for blocking construction of the addition to Wessell 
or the parking garage. Thus, we do not have occasion to construe this provision, or to 
consider its reasonableness, as applied to Tufts’ projects. See Doliner v. Town Clerk of 
Millis, supra, 343 Mass. at 10, 14–15, 175 N.E.2d 925. 

 

11 
 

Tisbury v. Martha’s Vineyard Comm’n, 27 Mass.App.Ct. 1204, 544 N.E.2d 230 (1989), 
relied on by Tufts, is not to the contrary. In Tisbury, the evidence established that requiring 
compliance with by-law provisions governing the size of oil tanks would, in practice, 
prohibit the landowners from using their property for agricultural purposes (also protected 
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by G.L. c. 40A, § 3). In other words, application of the by-law provisions would nullify a 
protected use. This is clearly distinguishable from a situation in which compliance does not 
encroach to any appreciable extent on an educational institution’s right to set its own 
priorities for the use of its land. 

 

12 
 

The Appeals Court went on to observe that, although Tufts had not proved the ordinance 
unreasonable for purposes of the Dover Amendment, it might nonetheless be entitled 
under G.L. c. 40A, § 10, to a variance from the setback requirement because of the 
topography of the Boston Avenue site. It is obvious that the Appeals Court’s conclusion 
that the setback requirement was reasonable did not rest on the possible availability of a 
variance for the structure. The Appeals Court properly observed that, even though Tufts 
had failed to prove the setback ordinance unreasonable as applied to the parking garage 
(for the reasons explained above), the particular characteristics of the lot might 
nonetheless entitle Tufts to obtain a variance. See Josephs v. Board of Appeals of 
Brookline, 362 Mass. 290, 285 N.E.2d 436 (1972) (variance granted due in part to sloping 
lot and increased cost of compliance); Broderick v. Board of Appeal of Boston, 361 Mass. 
472, 280 N.E.2d 670 (1972) (same). Tufts thus has an independent means of seeking relief 
from application of the setback provision if it chooses to pursue the point. 

 

13 
 

In full, G.L. c. 240, § 14A, as amended by St.1975, c. 808, § 5, provides: “The owner of a 
freehold estate in possession in land may bring a petition in the land court against a city or 
town wherein such land is situated, which shall not be open to objection on the ground 
that a mere judgment, order or decree is sought, for determination as to the validity of a 
municipal ordinance, by-law or regulation, passed or adopted under the provisions of 
chapter [40A] or under any special law relating to zoning, so called, which purports to 
restrict or limit the present or future use, enjoyment, improvement or development of 
such land, or any part thereof, or of present or future structures thereon, including 
alterations or repairs, for determination of the extent to which any such municipal 
ordinance, by-law or regulation affects a proposed use, enjoyment, improvement or 
development of such land by the erection, alteration or repair of structures thereon or 
otherwise as set forth in such petition. The right to file and prosecute such a petition shall 
not be affected by the fact that no permit or license to erect structures or to alter, improve 
or repair existing structures on such land has been applied for, nor by the fact that no 
architects’ plans or drawings for such erection, alteration, improvement or repair have 
been prepared. The court may make binding determinations of right interpreting such 
ordinances, by-laws or regulations whether any consequential judgment or relief is or 
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could be claimed or not.” 

 

1 
 

The court incorrectly states, ante at –––– n. 6, that “[i]f the approach suggested by the 
dissent is followed, a set of facially neutral zoning requirements could be adopted that 
would, in practice, prevent almost any educational use of land.” To the contrary, if the 
approach suggested by the dissent were to be followed, zoning regulations, such as those 
at issue in Sisters of the Holy Cross of Massachusetts v. Brookline, 347 Mass. 486, 198 
N.E.2d 624 (1964), that would “in practice, prevent almost any educational use of land” 
would, for that very reason, be discriminatory against a protected use, and would 
therefore be unauthorized (invalid). 

 

2 
 

The court also states, ante at 438 n. 6, that “[i]n maintaining that facially neutral zoning 
requirements automatically can be applied to an educational use, the dissent fails to take 
into account” Report, 1972 House Doc. No. 5009. It is true that I do not consider that piece 
of legislative history significant. “Only if the statute is ambiguous, or couched in terms that 
suggests that [the court] do so, [does the court] look beyond the express statutory 
language.” Pobieglo v. Monsanto Co., 402 Mass. 112, 116, 521 N.E.2d 728 (1988). 
Neither condition for looking beyond the express statutory language is present here. 
However, even if one were to consider Report, 1972 House Doc. No. 5009, it would not 
suggest that the Legislature intended by St.1975, c. 808, § 3, to discriminate in favor of 
protected uses with respect to parking and setback and similar restrictions. The relevant 
recommendation contained in the Report at page 26 may be found in the appendix to this 
opinion. 
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415 Mass. 772 
Supreme Judicial Court of 

Massachusetts, Essex and Suffolk. 
John CAMPBELL & others1 

v. 
CITY COUNCIL OF LYNN & others2 

(and a companion case3). 

Argued Sept. 14, 1992. 
| 

Decided July 9, 1993. 

Synopsis 

Neighbors sought review of grant of special 

permit for use of property as group home for 

elderly, mentally ill residents. The Superior 

Court, Suffolk County, John T. Ronan, J., 

upheld special permit. Neighbors 

subsequently sought review of grant of 

building permit for alterations on premises. 

The Land Court, Marilyn M. Sullivan, J., 

upheld building permit. Neighbors appealed 

both judgments. The Appeals Court, 

Brown, J., 32 Mass.App.Ct. 152, 586 N.E.2d 

1009, affirmed. Appeal was taken. The 

Supreme Judicial Court, Greaney, J., held 

that: (1) statute exempting property used for 

educational purposes from zoning regulation 

authorized grant of building permit, despite 

noncompliance with general bulk and 

dimensional requirements; (2) owners of 

premises could not be compelled to seek 

variance or permit for prior nonconforming 

structures; and (3) remand was required to 

determine whether compliance with zoning 

requirements for off-street parking could be 

demanded, without nullifying protected 

educational use. 

  

Superior Court judgment affirmed; Land 

Court judgment vacated and remanded. 

  

Wilkins, J., filed opinion dissenting in part in 

which Lynch, J., joined. 

  

O’Connor, J., filed separate dissenting 

opinion. 

  

Procedural Posture(s): On Appeal. 

Attorneys and Law Firms 

**446 *773 George E. Richardson, Boston, 

for plaintiffs. 

Michael J. Barry, City Sol., for City Council 

of Lynn & another, submitted a brief. 

Before *772 LIACOS, C.J., and WILKINS, 

ABRAMS, NOLAN, LYNCH, O’CONNOR 

and GREANEY, JJ. 

Opinion 

 

GREANEY, Justice. 

 

This case concerns the use of land and a 

building at 12 Morris Street in Lynn 

(premises), as a group residence for fifteen 

elderly, mentally ill persons. The premises 

are located in a business zone which does not 

allow a group residence as of right. The Lynn 

city council (council) granted a special 

permit under § 18 of the Lynn zoning 

ordinance (ordinance) authorizing the 

premises to be used as a group residence, and 

the Lynn zoning board of appeals (board) 

rejected an appeal by the plaintiffs which 

sought to revoke the building permit issued 
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by the building commissioner for alterations 

to the premises. These decisions were 

challenged by the plaintiffs in separate 

actions in the Superior Court (special permit), 

and Land Court (building permit). Judgments 

were entered in those actions upholding the 

respective decisions of the council and the 

board. The Appeals Court affirmed both 

judgments, concluding that: (1) *774 the 

proposed use of the premises was lawful 

because of the special permit and the fact that 

the group residence constituted a use for an 

educational purpose protected by G.L. c. 

40A, § 3, (1990 ed.); (2) that statute conferred 

on the Lynn zoning officials discretion not to 

apply any provisions **447 of the ordinance 

concerning bulk, dimensional and parking 

requirements that might otherwise pertain to 

the premises; and (3) adequate findings had 

been made under G.L. c. 40A, and the 

ordinance, to support the various decisions 

under review. See 32 Mass.App.Ct. 152, 

586 N.E.2d 1009 (1992). We granted further 

appellate review only to examine the issues 

connected to the second point. We conclude 

that the bulk and dimensional requirements 

cannot be applied to the premises. We also 

conclude that the matter of off-street parking 

should be reconsidered by the board. 

  

The premises include a three-story, twenty-

seven room building on a 3,947 square foot 

parcel of land situated in a business zone 

which allows residential uses by special 

permit. Next to the premises is a lot 

containing a house which is used as a single 

family residence. The premises had been 

used as a convent housing nuns. When the 

convent ceased operations, the premises were 

acquired by the defendants Thomas B. Goff, 

Jr., and James P. Lyons (owners), who 

proposed to use the premises for the group 

residence previously described. The premises 

would be leased to the Greater Lynn Senior 

Services, a nonprofit corporation which, 

together with the Department of Mental 

Health, would provide staffing and support 

services to the residents. 

  

With this use in mind, the owners applied to 

the council and received a special permit to 

operate a group residence in a business zone. 

The permit was subject to the conditions 

noted below.4 The plaintiffs commenced an 

action in the Superior Court contending that 

the council had exceeded its authority in 

granting the special permit and asking that it 

be *775 annulled. After trial, a judge of the 

Superior Court upheld the grant of the special 

permit and also concluded that, because the 

premises were to be used for an educational 

purpose, they were “exclude[d] from local 

control” under G.L. c. 40A, § 3, second 

par. 

  

Subsequently, the owners obtained a building 

permit from the Lynn building commissioner 

to make alterations to the premises. The 

plaintiffs next sought to have the 

commissioner revoke the building permit, 

claiming, among other things, that the 

premises were not in compliance with certain 

general bulk, dimensional and parking 

requirements of the ordinance. The 

commissioner refused relief, and his decision 

was upheld by the board. The plaintiffs 

thereafter filed a complaint in the Land Court 

seeking to have the board’s decision 

annulled. A record was prepared, and cross-

motions for summary judgment were filed. A 

judge of the Land Court determined that there 

were no material issues of fact in dispute and 

allowed the motions of the board and the 

owners for summary judgment. Judgment 
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entered dismissing the plaintiffs’ appeal of 

the board’s decision. As has been indicated, 

the judgments of the Superior and Land 

Courts were affirmed by the Appeals Court. 

  

 1. The special permit granted by the city 

council did not have the effect of relieving the 

owners from compliance with the general 

bulk, dimensional and parking requirements 

of the ordinance. It appears that the special 

permit may have been sought, and obtained, 

before it occurred to anyone that the group 

residence might constitute a use for an 

educational purpose protected under G.L. 

c. 40A, § 3, second par.5 The permit was 

granted pursuant to the provisions in G.L. 

c. 40A, § 9, and § 18 of the ordinance, to 

authorize a use which required special 

permission from the council before it could 

be maintained in a business zone. The special 

permit could not effectively resolve 

compliance with other requirements *776 of 

the ordinance. See  **448 SMI Investors 

(Delaware), Inc. v. Planning Bd. of Tisbury, 

18 Mass.App.Ct. 408, 413–414, 466 N.E.2d 

525 (1984). 

  

2. General Laws c. 40A, § 3, second par., 

as inserted by St.1975, c. 808, § 3 (generally 

referred to as the Dover Amendment), 

provides, in part, as follows: 

“No zoning ordinance or 

by-law shall ... prohibit, 

regulate or restrict the use 

of land or structures for 

religious purposes or for 

educational purposes on 

land owned or leased by 

the commonwealth or any 

of its agencies, 

subdivisions or bodies 

politic ... provided, 

however, that such land or 

structures may be subject 

to reasonable regulations 

concerning the bulk and 

height of structures and 

determining yard sizes, lot 

area, setbacks, open space, 

parking and building 

coverage requirements.” 

  

 The Appeals Court’s affirmance of the 

Superior Court judgment, see 32 

Mass.App.Ct. at 153–155, 586 N.E.2d 1009 

and our limitation of the issues to be 

considered by this court, establishes that the 

use of the premises as a group residence for 

elderly, mentally ill persons is a protected use 

for an educational purpose within the 

meaning of § 3 above. The Superior Court 

did not address the question of the application 

of any of the ordinance’s general bulk, 

dimensional and parking requirements to the 

premises. That question was taken up in the 

Land Court. In the order granting the motions 

for summary judgment of the board and the 

owners, the Land Court judge noted that the 

Lynn zoning officials (the building 

commissioner and board) had not “attempted 

to apply the general [bulk, dimensional, and 

parking] provisions of the ordinance to the 

site.” The judge reviewed the case law 

interpreting the Dover Amendment, and, 

based on the cases and the language of the 

statute, stated that “[i]t is clear from [ § 3] 

that ... application [of general regulations] is 

permissive at best and suspect at worst.” The 

judge then ruled that “the site is free from the 
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provisions of the [z]oning [o]rdinance.” The 

judge *777 appears to have reasoned that the 

zoning officials could lawfully grant a 

building permit to further the use of the 

premises for an educational purpose, despite 

the fact that the premises did not comply with 

general bulk, dimensional, and parking 

requirements, where application of those 

requirements would prevent the use and 

impermissibly nullify the protection granted 

to it by G.L. c. 40A, § 3, second par. We 

conclude that the judge’s decision was 

correct with respect to the bulk and 

dimensional requirements of the ordinance,6 

but *778 that the record lacks sufficient 

**449 information to decide the applicability 

of the parking requirements. 

  

 The Appeals Court, in upholding the 

decision of the Land Court, reasoned that the 

word “may” in the proviso to G.L. c. 40A, 

§ 3, second par., conferred absolute 

discretion on the zoning officials to disregard 

general requirements of the ordinance that 

would normally apply to the premises. 32 

Mass.App.Ct. at 156–157, 586 N.E.2d 1009. 

This conclusion is wrong because the law 

does not go this far. Local zoning 

requirements are meant to be applied 

uniformly, Trustees of Tufts College v. 

Medford, 415 Mass. 753, 616 N.E.2d 433 

(1993), and consequently, local officials may 

not grant blanket exemptions from the 

requirements to protected uses. The officials 

may, however, on an appropriate showing, 

decide that facially reasonable zoning 

requirements concerning bulk and dimension 

cannot be applied to an educational use 

occupying a particular site because 

application of the requirements would 

improperly nullify the protection granted to 

the use, or because compliance with the 

requirements would significantly impede an 

educational use, in either instance without 

appreciably advancing municipal goals 

embodied in the local zoning law.7 Id., 415 

Mass. at 757–61, 616 N.E.2d 433. This, in 

substance, was the basis of the decision by 

the Lynn zoning officials when they granted 

the building permit requested by the owners. 

  

If a decision like the one made here is 

challenged by abuttors or neighbors, in the 

position of the plaintiffs, a judge must decide 

whether the action taken by the local zoning 

officials was justified under G.L. c. 40A, § 

3, second par. This *779 will often be a fact-

based inquiry. Trustees of Tufts College v. 

Medford, 415 Mass. at 759–60, 616 N.E.2d 

433. In this case, however, the facts with 

respect to the bulk and dimensional 

requirements are undisputed. In connection 

with their motion for summary judgment in 

the Land Court, the plaintiffs filed an 

affidavit simply alleging that the premises do 

not comply with the various requirements of 

the ordinance.8 It is clear from the plaintiffs’ 

affidavit, and from the record, that the 

premises cannot be made to conform to any 

applicable bulk or dimensional requirements 

because the building occupies most of a small 

(3,947 square foot) lot. This conclusion 

makes it evident that, apart from the 

difficulty of analogizing the proposed use to 

any use regulated in the ordinance, see note 8 

supra, the application of the bulk and 

dimensional requirements referred to by the 

plaintiffs, in the manner urged by them, 

would effectively deny the use of the 

premises for any conceivable educational 

purpose with no valid goal of municipal 

zoning regulation being served thereby. 

Further, contrary to the plaintiffs’ position, 

the owners cannot be compelled to seek a 
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variance in order to have their educational 

use. See note 7 supra. We therefore agree 

with the Land Court judge that the case 

presents a situation where local zoning 

officials correctly decided that the general 

bulk and dimensional requirements of the 

ordinance could not be properly applied 

because their application would contradict 

the protection granted by **450 G.L. c. 

40A, § 3, second par., to an educational use.9 

  

*780  The situation may be different with 

respect to the ordinance’s off-street parking 

requirements. The ordinance appears to 

require that the premises have a minimum 

number of off-street parking spaces that 

conform to certain design standards. The 

record does not disclose whether the 

requirements can be met. (In connection with 

this aspect of the case, it will be recalled that 

the council required in the special use permit 

that the owners develop an off-street parking 

plan. See note 4, supra.) In the materials 

before the Land Court judge, Lynn zoning 

officials have taken no clear position 

regarding the off-street parking issue. 

Adequate off-street parking, of course, can be 

a valid concern to municipalities, and it is a 

matter of regulation authorized by the 

proviso to § 3, second par. See Radcliffe 

College v. Cambridge, 350 Mass. 613, 617–

618, 215 N.E.2d 892 (1966). We conclude 

that the record is insufficient to determine 

whether compliance with any applicable off-

street parking requirements can be 

demanded. Accordingly, the question of off-

street parking must be re-examined in light of 

the principles expressed in Trustees of Tufts 

College v. Medford, supra, and this opinion. 

  

3. Disposition. The judgment in the Superior 

Court is affirmed. The judgment in the Land 

Court is vacated. The rulings in the Land 

Court that the bulk and dimensional 

requirements of the ordinance cannot be 

applied to the premises are affirmed. The case 

is to be remanded by the Land Court to the 

board which is to consider the applicability to 

the premises of any off-street parking 

requirements in *781 the ordinance. The 

Land Court is to retain jurisdiction after that 

matter is considered by the board for the entry 

of a new judgment consistent with this 

opinion. 

  

So ordered. 

  

 

 

WILKINS, Justice, dissenting in part, with 

whom LYNCH, J., joins. 

 

In joining in the court’s opinion in Trustees 

of Tufts College v. Medford, 315 Mass. at 

753, 616 N.E.2d 433 (1993), I have agreed 

that a user of property for educational 

purposes may do so in contravention of an 

area, setback, parking, or similar local zoning 

requirement only if it proves that the local 

zoning regulation is unreasonable in its 

specific application to the proposed use. Thus 

I applaud the court’s decision to send the 

matter of off-street parking back for a 

determination whether it would be 

unreasonable to require the educational user 

to adhere to off-street parking requirements. 

The failure of the court to do the same as to 

the Lynn ordinance’s bulk and dimensional 

requirements is an unfortunate 

inconsistency.1 

  

**451 Despite the court’s assertion that the 
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local zoning officials have already decided in 

substance that application of the bulk and 

dimension requirements is unreasonable 

(Campbell v. City Council of Lynn, ante at 

778–781, 616 N.E.2d at 449–450), they have 

done no *782 such thing.2 The test of 

reasonableness in this situation requires 

attention to factors not yet considered by any 

fact finder. Setback requirements and limits 

on the bulk of a structure on a lot have valid 

and reasonable municipal purposes. There is 

no demonstration in this case that the 

educational lessee could not reasonably find 

some conforming premises in Lynn for its 

purposes. If there are other premises 

reasonably available, it would be consistent 

with the object of § 3 to apply the Lynn 

bulk and dimensional requirements to the 

premises. The court’s view that it is obvious 

that, as applied in this case, the bulk and 

dimensional requirements are unreasonable 

on their face ignores the balancing of 

interests that the Tufts College case calls for. 

  

If, as the court strives to explain in note 9, 

415 Mass. at 779, 616 N.E.2d 433, the rule it 

adopts does not grant a roving license to 

protected religious and educational users to 

ignore bulk and dimension requirements, that 

right to rove is hedged by the necessity of 

determining reasonableness “on the 

particular facts of each case.” Id., citing 

Trustees of Tufts College v. Medford, supra. 

The particular facts in this case are that the 

protected user is only a prospective lessee, 

that there has been no fact determination 

concerning “local zoning requirements raised 

safety concerns” (Campbell v. City Council 

of Lynn, supra at 450), that there has been no 

attention given to alternate sites, and that the 

need to rely on § 3 may be obviated by the 

fact that the proposed use may not even be a 

change in the nonconforming use (id. at n. 6). 

  

The court rightly perceives that Lynn’s off-

street parking requirements have not been 

subject to appropriate analysis *783 on the 

particular facts of this case. The same 

analysis is needed of the bulk and 

dimensional requirements. 

  

 

O’CONNOR, Justice, dissenting. 

 

A Land Court judge affirmed a decision of 

the Lynn zoning board of appeals which 

upheld the issuance of a building permit 

authorizing the defendant owners to “make 

certain changes to the premises, including 

changing doors and windows, enlarging 

closets and adding an elevator.” Ante at 448 

n. 6. The only issue on appeal is whether the 

judge was right. Unlike the court, I believe 

that the judge erred. 

  

It is clear, and no one contends otherwise, 

that the premises enjoyed nonconforming 

status. General Laws c. 40A, § 6 (1990 

ed.), provides in relevant part that “[p]re-

existing nonconforming structures ... may be 

extended or altered, provided, that no such 

extension or alteration shall be permitted 

unless there is a finding by the permit 

granting authority [here the Lynn zoning 

board of appeals] ... that such change, 

extension or alteration shall not be 

substantially more detrimental than the 

existing nonconforming use1 to the **452 

neighborhood.” There has been no finding by 

the Lynn zoning board of appeals that the 

changes the owners wish to make to the 

structure “shall not be substantially more 

detrimental than the existing nonconforming 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST40AS3&originatingDoc=I2002ccded3eb11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993141997&pubNum=578&originatingDoc=I2002ccded3eb11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST40AS3&originatingDoc=I2002ccded3eb11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST40AS6&originatingDoc=I2002ccded3eb11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST40AS6&originatingDoc=I2002ccded3eb11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NC611F670788C11E7A86DC7EC377D5132&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c1c3fdbd33ee413392c0cd9ec0521d5c&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I2002ccd8d3eb11d98ac8f235252e36df&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c1c3fdbd33ee413392c0cd9ec0521d5c&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NC611F670788C11E7A86DC7EC377D5132&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c1c3fdbd33ee413392c0cd9ec0521d5c&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NC3EC60F0750A11E6AE9D936A6EFC6FD4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c1c3fdbd33ee413392c0cd9ec0521d5c&contextData=(sc.UserEnteredCitation)


Campbell v. City Council of Lynn, 415 Mass. 772 (1993)  

616 N.E.2d 445, 84 Ed. Law Rep. 442 

 

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 41 

 

[structure] to the neighborhood.” Therefore, 

the issuance of the building permit should not 

have been upheld. Because such a finding is 

a prerequisite to the grant of a building 

permit, the case should be remanded by the 

Land Court to the Lynn zoning board of 

appeals for the board to consider whether 

such a finding is *784 appropriate. The 

question to be considered is not concerned 

with the use of the premises but only with 

whether the structure with the proposed 

physical changes will be substantially more 

detrimental to the neighborhood than the 

structure in its present condition. Willard 

v. Board of Appeals of Orleans, 25 

Mass.App.Ct. 15, 22–23, 514 N.E.2d 369 

(1987).2 

  

The court states, ante at 448 n. 6, that “[t]his 

case was decided in the Land Court solely on 

the basis of G.L. c. 40A, § 3, second par., 

without reference to the possible application 

of [G.L. c. 40A,] § 6,” and therefore the 

court confines its inquiry to the issues under 

G.L. c. 40A, § 3, second par. According to 

the Land Court judge’s memorandum of 

decision, the plaintiffs argued in that court 

that a finding under G.L. c. 40A, § 6, is 

required. The plaintiffs have made the same 

argument on appeal and, in my view, they are 

correct and the case should be decided on that 

basis. 

  

Confining its inquiry to the issues under 

G.L. c. 40A, § 3, the court states that local 

officials may, “on an appropriate showing, 

decide that facially reasonable zoning 

requirements concerning bulk and dimension 

cannot be applied to an educational use 

occupying a particular site because 

application of the requirements would 

improperly nullify the protection granted to 

the use, or because compliance with the 

requirements would significantly impede an 

educational use, in either instance without 

appreciably advancing municipal goals 

embodied in the local zoning law.” Ante at 

449. The court states that, when the decision 

of the local authorities is challenged, “a judge 

must decide whether the action taken by the 

local zoning officials was justified under 

G.L. c. 40A, § 3, second par. This will often 

be a fact-based inquiry. Trustees of Tufts 

College v. Medford, [315 Mass. at 778–79, 

616 N.E.2d 433].” For the several reasons I 

expressed in my separate opinion in the Tufts 

case, I do not agree that judges are 

empowered by G.L. c. 40A to declare that 

zoning regulations, which are *785 

reasonable on their face and would apply to a 

particular parcel of land or structure if the 

land or structure were devoted to a use not 

protected by G.L. c. 40A, § 3, are not 

equally applicable in a case in which their 

application would diminish or impede or 

prevent a “protected” use. One might 

reasonably wonder what is the source of a 

judge’s or appellate court’s authority to rule 

that, even though c. 40A, § 3, provides that 

a municipality may adopt reasonable zoning 

regulations and land or structures devoted to 

protected uses shall be subject to them, 

particular land or structures, in given 

circumstances, shall not be subject to them. 

  

Nothing in G.L. c. 40A, § 3, suggests that, 

if the small lot involved in this case had not 

had nonconforming status, a religious or 

educational institution, with judicial 

approval, could have purchased the lot and 

totally covered it with a church or school on 

the ground that such lot coverage is essential 

to the protected use. Yes, churches and 

schools are protected uses, but the court 
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misunderstands the degree of protection the 

statute provides. By the express terms of the 

statute, the protection is limited by its being 

subject to reasonable regulations. A 

municipality may not discriminate against 

such uses, but it need not discriminate in 

favor of them. According to the plain 

language of G.L. c. 40A, § 3, a 

municipality may not exclude protected uses 

from its jurisdiction, but it may adopt 

reasonable dimensional-type zoning 

regulations **453 to which protected and 

unprotected uses alike shall be subject. 

  

Of course it is true, as the court states at the 

conclusion of its footnote 6, ante at 448, that 

since the court has “conclude[d] that the 

owners are entitled to a measure of relief 

based on § 3 ... [t]here is ... no reason to 

require them to recommence proceedings 

under § 6....” The court, however, should 

not have concluded that the owners are 

exempt under § 3 from the requirements of 

the Lynn zoning ordinance, which are 

nondiscriminatory and rationally related to 

the lawful purposes of zoning regulations 

enumerated in St.1975, c. 808, § 2A. The 

court should hold that the owners are exempt 

from those requirements only if they *786 

can meet the conditions set forth in G.L. c. 

40A, § 6, relative to nonconforming 

structures. 

  

All Citations 

415 Mass. 772, 616 N.E.2d 445, 84 Ed. Law 

Rep. 442 
 

Footnotes 
 

1 
 

Nine other residents of Lynn who live near the premises. 

 

2 
 

Thomas C. Goff, Jr., and James P. Lyons, the owners of the premises. 

 

3 
 

The companion case was brought in the Land Court by eight of the plaintiffs in the Superior 
Court action against the Lynn zoning board of appeals and the owners, Goff and Lyons. The 
cases were consolidated on appeal. In discussing the trial court actions, we refer to the 
neighbors as plaintiffs without differentiating one group of plaintiffs from the other. 

 

4 
 

The conditions were (1) that the residence be for Lynn residents only, (2) that forty per 
cent of the fifteen units be reserved for West Lynn residents, (3) that the city council’s 
committee on housing review the property in one year, and (4) that an off-street parking 
plan be developed. 
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As a general rule, a municipality cannot condition the use of property for an educational 
purpose on the grant of a special permit. See Trustees of Tufts College v. Medford, 415 
Mass. 753, 755 n. 3, 616 N.E.2d 433, 436 n. 3 (1993); The Bible Speaks v. Board of Appeals 
of Lenox, 8 Mass.App.Ct. 19, 32–34, 391 N.E.2d 279 (1979). 

 

6 
 

The problem in this case arises principally from the fact that the premises are 
nonconforming. Because a large twenty-seven room structure occupies a small (3,947 
square foot) lot, the premises cannot be made to comply with bulk and dimensional 
requirements. This fact holds true no matter what use is made of the existing structure. In 
view of the nonconforming nature of the premises, the problems in the case might have 
been more easily resolved under G.L. c. 40A, § 6 (1990 ed.). That statute excuses an 
unaltered nonconforming structure (a structure in existence prior to enactment of a local 
zoning law) from compliance with the law. The owners sought a building permit to make 
certain changes to the premises, including changing doors and windows, enlarging closets 
and adding an elevator. No inquiry was made as to whether these changes were sufficient 
to take the premises outside of the protection granted by § 6 to a nonconforming 
structure. See Crawford v. Building Inspector of Barnstable, 356 Mass. 174, 176–178, 248 
N.E.2d 488 (1969) (enclosing outside porch was minor alteration that could be made as of 
right to nonconforming structure; decided under prior G.L. c. 40A, § 5). 

Section 6 also allows changes, extensions, and structural alterations to a prior 
nonconforming structure or use in certain defined circumstances with the approval of local 
zoning officials. Local officials could not deny the owners the right to use the premises for 
educational purposes. If the proposed alterations could not be made as of right under § 
6, the owners could nonetheless seek the requisite determination by zoning officials that 
the proposed alterations to the structure should be permitted because the result would 
not be substantially more detrimental to the neighborhood than the existing 
nonconforming structure. See Willard v. Board of Appeals of Orleans, 25 Mass.App.Ct. 
15, 20–21, 514 N.E.2d 369 (1987). 

We understand Justice O’Connor to maintain in his dissent, post, that the owners must 
obtain the building permit necessary for their plans by proceeding under G.L. c. 40A, § 
6, because, in his view, G.L. c. 40A, § 3, cannot be read to exempt the structure from the 
relevant dimensional and parking requirements. We disagree with this contention. This 
case was decided in the Land Court solely on the basis of G.L. c. 40A, § 3, second par., 
without reference to the possible application of § 6, and the record is not sufficient to 
permit resolution of the case under § 6. We conclude that the owners are entitled to a 
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measure of relief based on § 3. There is therefore no reason to require them to 
recommence proceedings under § 6, and to suffer the delays and costs that would be 
associated with such a course. 

 

7 
 

The plaintiffs have suggested that the owners’ sole recourse in this case is to seek a 
variance for use of the building. Variances may only be granted in limited circumstances 
specified by G.L. c. 40A, § 10 (1990 ed.), having to do with the soil conditions, shape or 
topography of the locus. See Guiragossian v. Board of Appeals of Watertown, 21 
Mass.App.Ct. 111, 115, 485 N.E.2d 686 (1985). In Trustees of Tufts College v. Medford, 
supra, 315 Mass. at 760, 616 N.E.2d 433, we rejected a contention that an educational use 
claiming an inability to comply with a local zoning law must obtain a variance to proceed 
with its proposed project. 

 

8 
 

In taking this position, the plaintiffs have some difficulty in classifying the group residence 
for the purpose of determining which requirements in the ordinance might apply. The 
plaintiffs, at various points, have referred to the requirements concerning apartment 
houses, elderly housing projects, hospitals, nursing homes and convalescent homes as 
possibly applicable to the premises. The group residence cannot be classified as any of 
these. 

 

9 
 

Our decision does not imply that any nonconforming structure for which an educational 
use is proposed will necessarily be free from the bulk and dimensional requirements of a 
local zoning law. “[T]he question of the reasonableness of a local zoning requirement, as 
applied to a proposed educational use, will depend on the particular facts of each case ... 
[and] an educational [use challenging such requirements] will bear the burden of proving 
that the local requirements are unreasonable as applied to its proposed project.” 
Trustees of Tufts College v. Medford, supra, 315 Mass. at 759, 616 N.E.2d 433. Local zoning 
officials properly could refuse a building permit for alterations to a nonconforming 
structure where, for example, the failure to meet local zoning requirements raised safety 
concerns. 

One other observation, in response to Justice O’Connor’s dissent, is appropriate. It is 
unlikely that an educational user proposing to build a new structure on a single small lot 
could argue successfully that dimensional, coverage and parking requirements would be 
unreasonable as applied to the property. As Justice Wilkins suggests, see post at 452, in 
these circumstances, local officials might be warranted in requiring that an educational 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST40AS3&originatingDoc=I2002ccded3eb11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST40AS6&originatingDoc=I2002ccded3eb11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST40AS10&originatingDoc=I2002ccded3eb11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985157902&pubNum=578&originatingDoc=I2002ccded3eb11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985157902&pubNum=578&originatingDoc=I2002ccded3eb11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993141997&pubNum=578&originatingDoc=I2002ccded3eb11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993141997&pubNum=578&originatingDoc=I2002ccded3eb11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993141997&pubNum=578&originatingDoc=I2002ccded3eb11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NC611F670788C11E7A86DC7EC377D5132&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c1c3fdbd33ee413392c0cd9ec0521d5c&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NC3EC60F0750A11E6AE9D936A6EFC6FD4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c1c3fdbd33ee413392c0cd9ec0521d5c&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N5BB7B960173E11DB9292C066B0348FB7&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c1c3fdbd33ee413392c0cd9ec0521d5c&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I4300cb77d34511d9bf60c1d57ebc853e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c1c3fdbd33ee413392c0cd9ec0521d5c&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I2002ccd8d3eb11d98ac8f235252e36df&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c1c3fdbd33ee413392c0cd9ec0521d5c&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I2002ccd8d3eb11d98ac8f235252e36df&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=c1c3fdbd33ee413392c0cd9ec0521d5c&contextData=(sc.UserEnteredCitation)


Campbell v. City Council of Lynn, 415 Mass. 772 (1993)  

616 N.E.2d 445, 84 Ed. Law Rep. 442 

 

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 45 

 

user seek an alternative site. 

 

1 
 

The court seems to endorse the idea that a municipal permit grantor, without a hearing 
and without any written findings of fact, could grant a building permit to use or erect a 
structure in violation of the provisions of a local zoning regulation by simply concluding 
that application of the local zoning regulation to a proposed educational use was 
unreasonable. I think, on the contrary, that a local official should have no such authority 
and should deny such a permit application, thereby requiring the applicant to seek relief 
from the local board of appeals or to commence an action under G.L. c. 240, § 14A (1990 
ed.), as Tufts College did in the related case decided today. 

This case is relatively rare in the courts’ experience with G.L. c. 40A, § 3 (1990 ed.). It 
does not concern land already owned by a religious or educational entity that wants to use 
it in a way inconsistent with local zoning requirements. It concerns a proposed new use by 
a tenant educational user on premises not owned or to be owned by an educational entity. 

 

2 
 

The findings of fact of the Lynn zoning board of appeals consist of one sentence that rejects 
the challenge to the building permit on the basis that a Superior Court judge “has held that 
the subject premises enjoys the exemption set forth in [ G.L. c. 40A, § 3] because of its 
educational purposes.” The words “reasonable” and “unreasonable” are not mentioned. 

The Land Court’s order allowing summary judgment was not based on a determination that 
there was no dispute of material fact on the unreasonableness of the bulk and dimension 
requirements, an issue on which the landowner had the burden of proof. 

 

1 
 

The concluding portion of the quoted provision must be read as follows: “shall not be 
substantially more detrimental than the existing nonconforming structure or use to the 
neighborhood” (emphasis added). Willard v. Board of Appeals of Orleans, 25 
Mass.App.Ct. 15, 21, 514 N.E.2d 369 (1987). This statute presents “one of those rare 
instances in which a court must overcome its reluctance to supply a word or words which 
were not employed by the Legislature (see, e.g., Murray v. Board of Appeals of Barnstable, 
22 Mass.App.Ct. 473, 479, 494 N.E.2d 1364 [1986] ) in order to render a statute intelligible 
and so effectuate its obvious intent.” Id. 

 

2 If the proposed changes are limited to windows, doors, and the interior of the structure, it 
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 is difficult to see how they would be more detrimental to the neighborhood than the 
structure in its present state.  Ante at 448, n. 6. 
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Only the Westlaw citation is currently 

available. 
Massachusetts Land Court. 

Department of the Trial Court. 

PRIMROSE SCHOOL FRANCHISING 
CO. and Joyce Wendler, Executrix of 

the Estate of Helen L. Naylor and Heir 
under the Will of Helen L. Naylor, 

Plaintiffs, 
v. 

TOWN OF NATICK; Michael J. Hickey, 
Jr., Scott W. Landgren, Robert E. 
Havener, Paul T. Mulkerron, and 

Kathryn M. Coughlin, Members of the 
Zoning Board of Appeals of the Town 

of Natick, Defendants, 
and 

David F. Porter and Elizabeth M. 
Porter, Plaintiffs, 

v. 
Town of Natick; Michael J. Hickey, Jr., 
Scott W. Landgren, Robert E. Havener, 

Paul T. Mulkerron and Kathryn M. 
Coughlin, Members of the Zoning 
Board of Appeals of the Town of 

Natick, Defendants. 

Nos. 12 MISC 459243(AHS), 14 MISC 
481100(AHS). 

| 
May 29, 2015. 

 

 

 

 

DECISION 

ALEXANDER H. SANDS III, Justice. 

*1 The above-captioned actions represent a 

dispute as to a proposal (the “Project”) of 

Case 1 Plaintiffs Primrose School 

Franchising Company (“Primrose”) and 

Joyce Wendler, Executrix of the Estate of 

Helen L. Naylor and Heir under the Will of 

Helen L. Naylor (“Wendler”) (together, the 

“Developers”) to construct a child care 

facility (the “Facility”) in Natick, 

Massachusetts. 

  

The Developers commenced Case 1 against 

Defendants (in both Case 1 and Case 2) Town 

of Natick (the “Town”) and Members of the 

Zoning Board of Appeals of the Town of 

Natick (the “ZBA”) (together, 

“Defendants”)) by filing an unverified 

complaint on February 10, 2012, by which 

they sought (a) a determination, pursuant to 

G.L. c. 240, § 14A, as to the validity of 

certain provisions of the Town’s Zoning 

Bylaws (the “Bylaws”), and as to the extent 

to which such provisions affect the 

construction of the Facility; and (b) to appeal, 

pursuant to G.L. c. 40A, § 17, a decision 

(“ZBA Decision 1”) of the ZBA dated 

December 12, 2011, which had denied the 

Developers’ application for three special 

permits (the “Special Permits”)1 and their 

request for a finding pursuant to G.L. c. 

40A, § 6 (the “ Section 6 Finding”) that the 

Facility could be constructed as a conforming 

building on a non-conforming lot.2 A case 

management conference in Case 1 was held 
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on March 5, 2012. On August 23, 2012, the 

Abutters filed a motion to intervene in Case 

1, which was denied by order dated August 

31, 2012. 

  

On October 1, 2012, the Developers moved 

for summary judgment in Case 1, which was 

supported by a memorandum of law and 

affidavit of Curt Van Emon (business 

consultant). Defendants filed their opposition 

to the Developers’ motion on November 1, 

2012, which was supported by a 

memorandum of law, affidavit of Patrick 

Reffett (“Reffett”) (the Town’s Community 

Development Director), and correspondence 

from Natick residents. On November 13, 

2012, the Developers filed their reply 

memorandum, and on November 20, 2012, 

Defendants filed a supplementary opposition 

brief. On December 3, 2012, the Developers 

filed a motion to strike Paragraphs 6–17 of 

Reffett’s affidavit, as well as the 

Communications. On January 25, 2013, 

Defendants filed their opposition this motion 

to strike. A hearing on both motions was held 

on January 30, 2013, and, at that time the 

matter was taken under advisement. 

  

By decision dated June 17, 2013 (“Land 

Court Decision 1”), this court held as 

follows: 

(a) that the Bylaws may require a special 

permit for construction of the Facility within 

the RSAD; 

(b) that the Bylaws may require a special 

permit for construction of the Facility within 

the APD; 

(c) that the Bylaws may require a special 

permit for construction of the Sign; 

(d) that frontage and lot width requirements, 

as they relate to traffic and access concerns, 

are reasonable regulations, as applied to the 

Facility; 

(e) that the Facility may be subject to a 

finding, pursuant to G .L. c. 40A, § 6 and 

Section V.2 of the Bylaws, that it will not be 

substantially more detrimental than the 

existing structure, but that such a finding 

must be applied reasonably; and, 

*2 (f) that the ZBA could not outright deny 

the proposed use in the Facility, but that the 

ZBA could apply reasonable conditions to 

such use. 

Accordingly, the court remanded the issue of 

the Special Permits to the ZBA for a new 

hearing consistent with Land Court Decision 

1. 

  

Following the remand of Case 1 to the ZBA, 

on November 18, 2013, the ZBA voted 

(“ZBA Decision 2”) to grant the Special 

Permits, subject to fifteen conditions. In 

response, the Developers filed an unverified 

second amended complaint in Case 1 on 

January 7, 2014, by which they sought, 

pursuant to G.L. c. 240, § 14A, G.L. c. 

40A, § 17, and G.L. c. 185, §§ 1(p), 1 (j½), 

(a) a judicial determination with respect to 

certain provisions of the Bylaws, and (b) to 

appeal ZBA Decision 2. 

  

After ZBA Decision 2 was issued, two local 

abutters (Case 2 Plaintiffs David F. Porter 

(“David”) and Elizabeth M. Porter (together, 

the “Abutters”)) commenced Case 2 by filing 

an unverified complaint on January 8, 2014, 

by which they also sought to appeal ZBA 

Decision 2 pursuant to G.L. c. 40A, § 17. 
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By this appeal, the Abutters sought not to 

prevent the commencement of the Project 

entirely, but rather to object to the alleged 

laxness of the conditions imposed on the 

Project pursuant to ZBA Decision 2. On 

January 27, 2014, the Developers moved to 

intervene in Case 2 and to consolidate Cases 

1 and 2, which motion was allowed by order 

dated February 20, 2014. 

  

On July 31, 2014, the Developers filed a 

motion for summary judgment in both Case 1 

and Case 2, which was supported by a 

memorandum of law and a transcript of 

David’s deposition testimony. On August 20, 

2014, the Abutters filed their opposition to 

the Developers’ summary judgment motion. 

On August 29, 2014, Defendants filed their 

own opposition to the Developers’ motion, as 

well as a cross-motion for summary 

judgment, which was supported by a 

memorandum of law and affidavits of Reffet 

and Kien Y. Ho, P.E. (“Ho”) (an engineer 

with Beta Group, Inc.). On September 15, 

2014, the Developers filed their reply brief on 

the motions for summary judgment. A 

hearing was held on both motions was held 

on October 23, 2014, and both motions were 

taken under advisement at that time. 

  

Based upon the documents and affidavits 

annexed to the parties’ summary judgment 

briefs, and based upon the prior findings set 

forth in Land Court Decision 1, I find that the 

following material facts are not in dispute: 

  

1. Wendler is the owner of the property 

known as and located at 294–296 North Main 

Street, in Natick, Massachusetts (“Locus”), 

which is the proposed location for the 

Project. Primrose is a corporation organized 

under the laws of Georgia, which is in the 

business of educational child care. Primrose 

entered into a purchase and sale agreement 

with Wendler to purchase Locus (which 

contains two lots), and it plans to merge the 

two lots comprising Locus (defined, infra, as 

Lot 1 and Lot 2), which, when combined, 

would comprise approximately 132,420 

square feet in area. 

  

*3 2. Locus is situated on the westerly side of 

North Main Street (“Route 27”)—which is a 

two-lane, bidirectional public roadway—

approximately 0.6 miles south of Route 30 in 

Wayland, Massachusetts and approximately 

0.8 miles north of Route 9. Route 27 is thirty-

two feet wide at the site of Locus. There are 

two schools located approximately 0.40 and 

0.66 miles from Locus, respectively, and 

Route 27 is a primary route for parents 

picking up and dropping off their children 

and attending events at these schools.3 There 

is a marked, paved shoulder of approximately 

three to four feet in width along both sides of 

Route 27. 

  

3. Locus consists of two lots (“Lot 1” and 

“Lot 2”), each of which contains a single-

story, single family residence, as well as 

accessory structures. Lot 1 is 2.278 acres in 

area and Lot 2 is 0.762 acres in area; together, 

Lots 1 and 2 are 3.04 acres in area. Lot 1 

fronts on Route 27, and has 83.4 feet of 

frontage thereon; Lot 2 does not have 

frontage on Route 27, but it is benefitted by 

an easement over Lot 1 to access Route 27. 

Lot 2 abuts Lot 1 on a portion of the south 

side of Lot 1. Lot 1 has a lot width of 71.9 

feet at its narrowest point (i.e., the portion of 

the lot leading to the frontage on Route 27). 

Pursuant to the Bylaws, Locus is located in 

the RSAD and the APD. 
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4. For lots within the RSAD, the Bylaws 

require frontage of 110 feet and lot width of 

82.5 feet. With respect to lot width, the 

Bylaws state that “no portion of the lot 

between the dwelling or other primary 

structure and the street line of the front yard 

shall have a width, where width is defined as 

the shortest distance between the side lot 

lines, that is less than three quarters of the 

minimum required frontage.” 

  

5. Pursuant to the Project, Primrose proposes 

to raze the existing structures on Lots 1 and 

2, and to construct the Facility on Locus to 

accommodate 189 school-aged children and 

forty employees. The Facility, as proposed, 

will be a 1.5 story building with 

approximately 12,000 square feet of gross 

floor area. The Facility will comply with all 

dimensional requirements of the Bylaws with 

respect to height, setbacks, and building 

coverage. Primrose intends to use the Facility 

to provide day care to infants and children, 

and to conduct an instructional after-school 

program for school-aged children.4 Access to 

the Facility, as proposed, will be through an 

unsignaled driveway from Route 27. 

  

6. Pursuant to Bylaws § V–H D. 1(a) 1, the 

faces of accessory signs in the RSAD must be 

smaller than one square foot. However, 

pursuant to Bylaws § V–H E. 4, the ZBA is 

authorized: 

[to] grant a special permit for a sign 

not complying with the provisions of 

[the Bylaws,] if it determines that the 

particular sign will be in harmony 

with the general purpose and intent of 

this section[,] will not be injurious to 

the neighborhood in which such sign 

or signs are to be located nor to traffic 

and safety conditions therein, nor 

otherwise detrimental to the public 

safety and welfare ... 

  

*4 7. As part of the Project, Primrose 

proposes to construct the Sign, which, as 

proposed, would be larger than one square 

foot.5 

  

8. On April 7, 2011, Primrose filed with the 

ZBA applications for the Special Permits and 

the Section 6 Finding (the “Permit 

Applications”). In response to these 

applications, the ZBA held a five-session 

public hearing on the Permit Applications, 

which commenced on May 9, 2011, and was 

continued to June 20, 2011, September 12, 

2011, September 19, 2011, and November 7, 

2011 -on which date the ZBA closed the 

hearing. 

  

9. Over the course of such public hearing 

sessions, the ZBA heard testimony from 

Primrose, its attorney, members of the 

community, and an attorney (Caren Schindel) 

who represented a large group of parties 

opposed to the Project. The ZBA also 

received and reviewed numerous plans, 

reports, memoranda, and other evidence, and 

heard testimony for a total of sixteen hours. 

During the course of these hearings, Primrose 

submitted revised lighting and landscaping 

plans. Primrose did not propose to scale 

down the size of the Facility, and it did not 

agree to install a traffic signal or to discuss 

such matters with the Massachusetts 

Department of Transportation (“MassDOT”). 

  

10. On December 12, 2011, the ZBA voted 
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unanimously (5–0) to deny the Permit 

Applications, and thereafter filed ZBA 

Decision 1 with the Town Clerk on January 

26, 2012 in accordance with the ZBA’s vote 

.6 

  

11. In response to the Developers’ appeal of 

ZBA Decision 1, this court issued Land Court 

Decision 1, in which the court ruled, inter 

alia, that by outright denying the Permit 

Applications, the ZBA nullified the zoning 

protections afforded to child care facilities 

under G.L. c. 40A § 3 (the “Dover 

Amendment”).7 As such, the court remanded 

the matter to the ZBA to hold a public hearing 

for the purpose of determining reasonable 

conditions to be imposed upon the approval 

of the Permit Applications. On November 18, 

2013, the ZBA voted (4–0, with one 

abstention) to grant the Permit Applications, 

subject to fifteen conditions specified in ZBA 

Decision 2, which was filed with the Natick 

Town Clerk on December 20, 2013. The 

fifteen conditions set forth in ZBA Decision 

2 (respectively, “Condition 1” through 

“Condition 15”) are as follows: 

  

1. One free standing sign limited to the design 

and size and lighting style provided to the 

Board.... 

2. An additional stop sign and opposing 

“keep right” sign on the raised center 

island.... 

3. Off-site Route 27 road improvements 

including any resurfacing, restriping and pole 

relocation to include a left turn lane from 

northbound lane off Route 27 into the site as 

shown ... to Natick ZBA.... 

4. Limitation of enrolled population to a 

maximum of 152 students with hours of 

operation from 6:00 a.m. to 6:30 p.m. 

Lighting (other than security) and in 

accordance with Town bylaws not to exceed 

30 minutes before or after closing. 

5. Payment of $19,680 for off-site 

improvements to improve the intersections at 

Evergreen and Pine Streets payable to the 

Town of Natick at the time of permitting. 

*5 6. Special Permits approved for this site to 

be used for a child care center as proposed do 

not run with the land, rather any 

modifications or changes in use or Special 

Permit holder must be presented to the Natick 

ZBA for further review and approval. 

7. All HVAC and mechanical structures 

mounted and maintained interior to the 

structure. 

8. All snow to remain on-site or trucked to an 

approved offsite location, and not forced onto 

abutting land or into the right of way. 

9. Dumpster located on-site and properly 

screened by fencing and secured as shown on 

plans submitted, and pick up and drop off 

during normal business hours. 

10. On-site activities after hours for special 

events will be controlled and limited by the 

applicant. 

11. Driveway striped “no parking” along fire 

lane access; 18–20 employee parking spaces 

to be located on the northerly side of the 

property. 

12. Porous pavement to be used in the 

driveway and parking areas. 
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13. Delivery of supplies only during normal 

business hours. 

14. Rear of the parcel to remain as open 

space. 

15. Incorporate by reference any other 

applicable conditions by other municipal 

boards or departments with jurisdiction; 

permit or license approval of same. 

12. On January 7, 2014, the Developers 

appealed ZBA Decision 2 to this court in 

Case 1. On January 8, 2014, the Abutters 

appealed ZBA Decision 2 in Case 2. On 

February 20, 2014, the court allowed the 

Developers’ motion to intervene in Case 2 

and to consolidate Cases 1 and 2. 

  

13. The Abutters reside at 293 North Main 

Street, Natick, Massachusetts, which is 

located across Route 27 from Locus. As their 

house is directly across Route 27 from the 

proposed driveway leading to the Facility, the 

Abutters are concerned about increased 

traffic in front of their house. The Abutters 

submitted no expert testimony or traffic study 

as to the traffic impact the Project would have 

on their property. In his deposition, David 

was unable to identify any specific harm that 

traffic would cause to his own property; 

rather, he discussed alleged prior traffic 

incidents unrelated to Locus or the Abutters, 

and stated that “[a]nything that affects the 

neighborhood affects my wife and myself”.8 

  

14. The Abutters also expressed concerns 

about artificial light from the Sign (which 

David claimed “would aggravate me a little 

bit”). The Abutters submitted no expert 

evidence as to this claimed harm. In his 

deposition testimony, David acknowledged 

that the Porters were unaware of what hours 

the Sign would be illuminated and the 

direction in which light from the Sign would 

shine. He also acknowledged that the Sign 

would be located more than 110 feet from his 

house. He further acknowledged that the 

Abutters’ property is located in a mixed use 

area, and that multiple other properties 

(including a nearby Dairy Queen restaurant 

that he owns) maintains illuminated signs. 

  

15. The Abutters also expressed concerns 

about increased noise (from children playing) 

that “may” emanate from the Project. The 

Abutters submitted no expert evidence as to 

this claimed harm. With respect to noise, 

David acknowledged that the playground on 

Locus would be located on the far side of the 

Facility from the Abutters’ property.9 He also 

acknowledged that any such noise would not 

significantly affect his property, and stated 

that his concerns were related not to his own 

property, but rather to “the neighborhood. 

I’m not specifically talking about me.”10 

  

*6 16. In connection with their application 

for approval of the Project, the Developers 

retained Vanasse & Associates, Inc. 

(“Vanasse”) to conduct two traffic studies 

(the “Traffic Studies”)—the first in May of 

2011 (“Traffic Study 1”) and the second in 

October of 2013 (“Traffic Study 2”). Traffic 

Study 1 found, inter alia, as follows: 

(a) that weekday average vehicle volume 

along Route 27 is 16,272 vehicles, including 

1,222 vehicles per hour during the weekday 

morning peak hour (8:00 a.m. to 9:00 a.m.) 

and 1,314 vehicles during the weekday 

evening peak hour (4:00 p.m. to 5:00 p.m.); 

(b) that, during the morning peak hour (8:00 

a.m. to 9:00 a.m.), the Facility would 
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generate 151 new trips per hour, based on 80 

vehicles entering Locus and 71 vehicles 

exiting Locus; and, 

(c) that, during the weekday evening peak 

hour (4:00 p.m. to 5:00 p.m.), the Facility 

would generate 155 new trips per hour, based 

on 73 vehicles entering Locus and 82 

vehicles exiting Locus. 

  

17. After the Developers submitted Traffic 

Study 1 to the Town, Reffett arranged for 

Beta Group, Inc. (“Beta”) to peer review 

Traffic Study 1, as well as Primrose’s special 

permit site plans for Locus. Beta provided 

certain recommendations to Primrose as to 

supplementation and expansion of Traffic 

Study. Vanasse implemented Beta’s 

recommendations in Traffic Study 2, which 

confirmed the prior findings of Traffic Study 

1, and concluded that (a) the Project design 

would provide safe ingress and egress to and 

from Locus, (b) the Project would cause no 

unsafe driving conditions along Route 27, 

and (c) the expected traffic volume would not 

increase as a result of the Project. 

  

18. By letter (the “Peer Review”) dated 

October 15, 2013, Ho (an engineer employed 

by Beta) noted that Traffic Study 2 had 

implemented Beta’s prior recommendations. 

Further, Ho opined (a) that “[t]here are 

sufficient sight distances (>400 feet) 

approaching the site driveway in both 

directions”, (b) that “there does not appear to 

be a safety issue in the study area”, (c) that 

appropriate local data (as well as that from 

MassDOT) was considered in connection 

with the Traffic Studies, (d) that the trip 

generation methodology of the Traffic 

Studies was appropriate, (e) that “[t]he 

driveway does not meet any of the signal 

warrants based on the vehicular volumes”11, 

and (f) that “[t]he site plan shows an adequate 

snow storage area”. On the basis of these 

findings, Ho stated that Traffic Study 1, as 

supplemented by Traffic Study 2, “provides a 

more accurate depiction of the traffic impact 

of the proposed development.” Ho also 

confirmed these findings in his affidavit. 

  

19. Although Ho did not disagree with the 

findings of the Traffic Studies, he did 

recommend that a northbound left turn lane 

be installed on Route 27 at the proposed 

location of the Locus driveway intersection 

to “prevent northbound through traffic from 

being blocked by vehicles waiting to turn left 

into the site.” Reffett testified that no 

MassDOT approval would be required for 

this proposed turn lane, and submitted a 

MassDOT jurisdiction map indicating that 

the relevant area of Route 27 is not within 

MassDOT’s jurisdiction. 

  

*7 Summary judgment is appropriate where 

there are no genuine issues of material fact 

and where the summary judgment record 

entitles the moving party to judgment as a 

matter of law. E.g., Cassesso v. Comm’r of 

Corr., 390 Mass. 419, 422, 456 N.E.2d 1123 

(1983); Cmty. Nat’l Bank v. Dawes, 369 

Mass. 550, 553, 340 N.E.2d 877 (1976); 

Mass. R. Civ. P. 56(c). 

  

The Developers argue that Condition 3 

(which requires installing a left turn lane), 

Condition 4 (which, inter alia, caps 

enrollment at the Facility), and Condition 15 

(which “[i]ncorporate[s] by reference any 

other applicable conditions by other 

municipal boards or departments with 

jurisdiction; permit or license approval of 

same”) should be altered or stricken from 
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ZBA Decision 2. In addition, the Developers 

challenge the standing of the Abutters in Case 

2. The Abutters allege that they would be 

uniquely affected by the Facility due to 

lighting, traffic, and noise. Additionally, the 

Abutters claim that Defendants’ issuance of 

ZBA Decision 2 was arbitrary and capricious. 

  

 

The Developers’ Challenge to Conditions 

in ZBA Decision 2 

The court’s review of the facts at issue and 

determinations of the ZBA is de novo; as 

such, the findings and determination of the 

ZBA are accorded no evidentiary value. E.g. 

Josephs v. Bd. of App. of Brookline, 362 

Mass. 290, 295, 285 N.E.2d 436 (1972). 

Nonetheless, the court’s review is 

“circumscribed: the decision of the [ZBA] 

cannot be disturbed unless it is based on a 

legally untenable ground, or is unreasonable, 

whimsical, capricious or arbitrary.” 

Roberts v. Sw. Bell Mobile Sys., Inc., 429 

Mass. 478, 486, 709 N.E.2d 798 (1999) 

(quotations omitted); see also Britton v. 

Zoning Bd. of App. Of Gloucester, 59 

Mass.App.Ct. 68, 73, 794 N.E.2d 1198 

(Mass.App.Ct.2003) (“a highly deferential 

bow [is due] to local control over community 

planning”). 

  

In sum, the court’s task is “to ascertain 

whether the reasons given by the [ZBA to 

impose the conditions set forth in ZBA 

Decision 2] had a substantial basis in fact, or 

were ... mere pretexts for arbitrary action or 

veils for reasons not related to the purposes 

of the zoning law.” Vazza Props., Inc. v. 

City Council of Woburn, 1 Mass.App.Ct. 308, 

312, 296 N.E.2d 220 (Mass.App.Ct.1973); 

see also Britton, 59 Mass.App.Ct. at 74–

75, 794 N.E.2d 1198 (the local board’s 

decision must be supported by a rational view 

of the facts). 

  

 

 

A. Condition 3 (The Left Turn Lane 

Requirement) 

Condition 3 of ZBA Decision 2 requires the 

Developers to install a northbound left turn 

lane on Route 27 into Locus to alleviate some 

of the anticipated increases in traffic that 

could result when the Facility begins to 

operate. Despite the fact that the Developers’ 

Traffic Studies suggest that there would be no 

significant increase in traffic, they have 

nonetheless agreed to make any necessary 

road alterations on Route 27—so long as the 

approval process for doing so is not unduly 

onerous.12 Notwithstanding this commitment, 

the Developers object to Condition 3 based 

upon their concern that they would be unable 

to comply with Condition 3 if they are unable 

to obtain approval for the turn lane from the 

relevant approving body. They further object 

to the “vague” language of Condition 3, 

which was silent on as to which authority’s 

permission would be required in order to 

construct the left-turning lane. 

  

*8 The Developers’ concern here is not 

entirely unfounded, since—as this court has 

previous stated—it would be unfair to 

sanction the Developers for their inability to 

comply with Condition 3 if they proved 

unable to obtain the necessary permits to do 

so—a process over which they likely have 

little to no control. E.g., Mehr v. Bd. Of App. 
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of Hinsdale, 15 LCR 235, 238 n. 11 (Mass. 

Land Ct.2007)E.g., Mehr v. Bd. Of App. of 

Hinsdale, 15 LCR 235, 238 n. 11 (Mass. 

Land Ct.2007) (“It would be unfair to 

sanction the applicant for a special permit for 

improper actions taken by the special permit 

granting authority over which the applicant 

has no control.” (citing Zuckerman v. 

Zoning Bd. of App. of Greenfield, 394 Mass. 

663, 667, 477 N.E.2d 132 (1985))). Here, 

however, the relevant portion of Route 27 on 

which the required turn lane would be 

constructed is under the sole jurisdiction of 

the Town—not the Massachusetts 

Department of Public Works (“MassDPW”), 

MassDOT, or any other statewide governing 

authorities. This is conclusively established 

by a MassDOT jurisdiction map, which 

indicates that MassDOT does not have the 

authority to maintain Route 27 in Natick. 

Moreover, at the summary judgment hearing, 

Defendants acknowledged that they have the 

sole authority to maintain Town roads—

including Route 27. 

  

Of course, it remains true that the Developers 

must receive approval from the Town in 

order to commence the work of 

implementing Condition 3; however, 

Defendants, by conditioning their approval of 

the Project upon Condition 3, have made it 

clear that they are amenable to such work 

being conducted.13 Condition 3 should 

therefore be amended in this regard.14 

Accordingly, since there appears to be no 

serious impediment to the Developers’ 

compliance with Condition 3, as amended, I 

find that Condition 3 is reasonable. 

  

 

 

B. Condition 4 (Maximum Enrollment 

Capacity) 

Pursuant to Condition 4, Defendants 

required, inter alia, the Developers to cap 

maximum student enrollment at the Facility 

to 152 students, down from the proposed 

limit of 189. Citing the Dover Amendment, 

the Developers claim that the ZBA lacked the 

authority to impose, as a condition of 

allowing the Project, a cap upon enrollment 

of students at the Facility.15 Based upon 

Defendants’ framing of Condition 4 as an 

“access related condition[ ]”, it is clear that 

the intention of Condition 4 was to limit the 

number of vehicle trips coming and going 

from Locus. Defendants cite this court’s 

discussion of frontage and dimensional 

requirements in Land Court Decision 1, and 

argue that “this Court [sic ] endorsed the 

imposition of access related conditions under 

the aegis of the Dover Amendment.” 

  

The Dover Amendment was enacted in order 

to protect institutions that are dedicated to 

education—whether in a secular or a 

religious context. Given this mandate, the 

Dover Amendment exempted qualified 

educational institutions from zoning 

requirements that would otherwise purport to 

restrict the use of land for educational 

purposes or to expand such use. However, the 

Dover Amendment does countenance local 

zoning authorities retaining certain limited 

authority to regulate Dover Amendment 

facilities, but only under the limited 

circumstances enumerated by the Dover 

Amendment. To wit, the Town may impose 

“reasonable regulations concerning the bulk 

and height of structures and determining yard 

sizes, lot area, setbacks, open space, parking 

and building coverage requirements.” G.L. 

c. 40A, § 3, ¶ 3. 
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*9 Based upon the clear language of G.L. 

c. 40A, § 3, ¶ 3, this court, in Land Court 

Decision 1, noted that imposing reasonable 

frontage and lot size requirements was within 

the authority of the ZBA. However, G.L. c. 

40A, § 3, ¶ 3 is silent as to issues relating to 

site access and vehicular traffic. Moreover, 

the statute is clear that such regulations may 

apply only to the “land and structures” to be 

used in connection with the Dover 

Amendment facility. Id. Thus, Defendants’ 

broad suggestion that this court “endorsed the 

imposition of access related conditions under 

the aegis of the Dover Amendment” is 

mistaken.16 

  

While local zoning authorities may apply 

limited restrictions to the “land and 

structures” used in connection with a Dover 

Amendment facility, authority to regulate the 

actual use of said facility is vested in the 

Massachusetts Department of Early 

Education Care (“MassEEC”). See G.L. c. 

15D, §§ 2(c), 6(a). Pursuant to G.L. c. 15D, 

§§ 3(a), 8(a), the Massachusetts Board of 

Early Education and Care is charged with 

promulgating regulations for MassEEC’s 

governance of Dover Amendment facilities. 

See generally 606 Mass.Code Regs. 7.01–

7.14. With respect to the number of students 

an approved child care facility may house, 

MassEEC regulations provide as follows: 

Programs will be licensed for the 

maximum number of children who 

may be in the care of educators at any 

one time, taking into consideration 

the size and layout of the physical 

facility, the number and 

qualifications of educators, the 

equipment and resources available to 

the children, the individual needs and 

characteristics of the children served, 

and the building certificate capacity, 

if applicable. 

606 Mass.Code Regs. 7.03(2). Thus, even 

under MassEEC’s power to regulate the 

number of students enrolled in an educational 

facility, traffic and site access are not 

enumerated concerns upon which enrollment 

may be limited. Rather, such limits must be 

based on the capacity of the Facility itself, 

which the ZBA has (conditionally) approved. 

If MassEEC were to determine that the 

Facility is insufficient to house the number of 

students proposed by the Developers, then 

MassEEC (but not the ZBA) could cap 

enrollment; even in that case, however, such 

cap could not be based on traffic and/or 

access to Locus. 

  

In view of the foregoing, G.L. c. 40A, § 3, 

¶ 3 did not give the ZBA authority to limit the 

amount of students that the Facility may 

house as a means of reducing vehicular traffic 

to and from Locus .17 As such, I find that 

Condition 4 is unreasonable to the extent that 

it purports to condition approval of the 

Project upon a cap in the maximum number 

of enrollees in the Facility. 

  

 

 

C. Condition 15 (Requiring Compliance 

With “Any Other Applicable Conditions”) 

The final condition that the Developers 

challenge is Condition 15, which requires 

compliance with “any other applicable 
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conditions by other municipal boards or 

departments with jurisdiction, permit, or 

license approval of same.” The Developers 

contend that Condition 15 should be deemed 

“void for vagueness”, since it is “so vague 

that men of common intelligence must 

necessarily guess at its meaning and differ as 

to its application, thereby allowing 

untrammeled [administrative] discretion ... 

and arbitrary and capricious decisions in 

violation of the due process clause of the 

Fourteenth Amendment ... and of Art. 10 of 

the Massachusetts Declaration of Rights.” 

Bd. of App. of Hanover v. Hous.App. 

Comm’n, 363 Mass. 339, 363–64, 294 

N.E.2d 393 (1973). Defendants claim that, in 

fact, Condition 15 “reflects compliance with 

local law, by incorporating reference to other 

applicable conditions by other Town boards 

or departments with jurisdiction, licenses, or 

approvals.” 

  

*10 Despite Defendants’ seemingly bona fide 

intentions to simply hold the Developers to 

the conditions of other related municipal 

boards or departments, Condition 15 is 

simply not a coherent and discernible 

representation of this intent. The very 

purpose of a zoning decisions (such as ZBA 

Decision 2) is to inform the parties as to their 

rights and responsibilities—not to perplex 

them with opaque, catch-all provisions. To 

that end, the “void for vagueness” doctrine 

exists to prevent zoning authorities from 

imposing arbitrary conditions that leave 

applicants unsure as to whether they are in 

compliance therewith due to a lack of clarity 

therein. E.g., Grayned v. City of Rockford, 

408 U.S. 104, 108–109, 92 S.Ct. 2294, 33 

L.Ed.2d 222 (1972) (“It is a basic principle of 

due process that an enactment is void for 

vaguness if its prohibitions are not clearly 

defined.”). 

  

By conditioning zoning approval upon the 

Developers’ compliance with “any other 

applicable conditions”, the ZBA puts the 

Developers into a position wherein they 

would be in ongoing jeopardy of losing 

zoning approval for the Project even after 

construction of the Facility commences (or 

even completes). In theory, this open-ended 

requirement could be used to deprive the 

Developers of zoning approval for the Project 

if, at any point in the future, they were to fall 

afoul of any municipal regulation imposed 

upon their use of Locus—no matter the 

duration of such violation or whether it were 

to be cured. Furthermore, Condition 15 is 

superfluous, because the Developers remain 

obligated to comply with any such 

regulations as would be applicable to their 

use of Locus, irrespective of whether 

Condition 15 were imposed or not. 

Accordingly, I find that Condition 15 is void 

for vagueness and is therefore unreasonable. 

  

 

The Abutters’ Standing 

Whether or not a party is “aggrieved” 

determines whether that party has standing to 

challenge a zoning decision. E.g., 

Marashlian v. Zoning Bd. of App. of 

Newburyport, 421 Mass. 719, 721, 660 

N.E.2d 369 (1996); see also G.L. c. 40A, § 

17. A party is presumed to be “aggrieved”, 

within the meaning of G.L. c. 40A, § 17, if 

it is a “party in interest”—a term defined as 

“the petitioner, abutters, owners of land 

directly opposite on any public or private 

street or way, and abutters to the abutters 
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within three hundred feet of the property line 

of the petitioner as they appear on the most 

recent applicable tax list....” G.L. c. 40A, § 

11; see also Marotta v. Bd. of App. of Revere, 

336 Mass. 199, 204, 143 N.E.2d 270 (1957); 

Murray v. Bd. of App. of Barnstable, 22 

Mass.App.Ct. 473, 476, 494 N.E.2d 1364 

(1986). Here, because the Abutters reside 

directly across Route 27 from Locus, I find 

that they are “part [ies] in interest” under 

G.L. c. 40A, § 17, and therefore are entitled 

to a presumption of standing in Case 2. 

  

However, even if a party is presumed to have 

standing under G.L. c. 40A, § 17, this 

presumption is rebuttable. E.g., 

Standerwick v. Zoning Bd. of App. of 

Andover, 447 Mass. 20, 33, 849 N.E.2d 197 

(2006) (“Once a defendant challenges the 

[abutter’s] standing and offers evidence to 

support the challenge ... the jurisdictional 

issue is to be decided on the basis of the 

evidence with no benefit to the [abutter] from 

the presumption.” (quotation omitted)); see 

also Marinelli v. Board of App. of 

Stoughton, 440 Mass. 255, 258, 797 N.E.2d 

893 (2003) (defendant must proffer evidence 

“warranting a finding contrary to the 

presumed fact [of standing]”). 

  

*11 Once a party has successfully rebutted 

the presumption of standing, “the burden 

rests with the [abutter] to prove standing, 

which requires that the [abutter] establish—

by direct facts and not by speculative 

personal opinion—that his injury is special 

and different from the concerns of the rest of 

the community.” Standerwick, 447 Mass. 

at 33, 849 N.E.2d 197 (quotation omitted); 

see also id . at 34, 849 N.E.2d 197 (“[The] 

presumption does not shift the burden of 

proof; it is a rule of evidence that aids the 

party bearing the burden of proof in 

sustaining that burden by ‘throw[ing] upon 

his adversary the burden of going forward 

with evidence.’ “ (quoting Epstein v. Boston 

Hous. Auth., 317 Mass. 297, 302, 58 N.E.2d 

135 (1944))). To assert a plausible claim, a 

“plaintiff must put forth credible evidence to 

substantiate his allegations.” Marashlian, 

421 Mass. at 721, 660 N.E.2d 369. Such 

credible evidence consists of: 

both a quantitative and a qualitative 

component.... Quantitatively, the 

evidence must provide specific 

factual support for each of the claims 

of particularized injury the plaintiff 

has made. Qualitatively, the evidence 

must be of a type on which a 

reasonable person could rely to 

conclude that the claimed injury 

likely will flow from the board’s 

action. Conjecture, personal opinion, 

and hypothesis are therefore 

insufficient. 

Butler v. City of Waltham, 63 

Mass.App.Ct. 435, 441, 827 N.E.2d 216 

(2005) 

  

In sum, if the presumption of standing is 

rebutted, “individual ... property owners 

acquire standing by asserting a plausible 

claim of a definite violation of a private right, 

a private property interest, or a private legal 

interest.” Harvard Sq. Def. Fund, Inc. v. 

Planning Bd. of Cambridge, 27 

Mass.App.Ct. 491, 492–93, 540 N.E.2d 182, 

rev. denied, 405 Mass. 1204, 542 N.E.2d 602 

(1989); see also Barvenik v. Bd. of 
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Aldermen of Newton, 33 Mass.App.Ct. 129, 

132, 597 N.E.2d 48 (1992) (plaintiff must 

establish a special and particular injury based 

upon direct facts), abrogated on other 

grounds by Marashlian, 421 Mass. at 724, 

660 N.E.2d 369; Butler, 63 Mass.App.Ct. 

at 440, 827 N.E.2d 216 (same). If the abutter 

is unable to do so, his or her objection must 

be dismissed for lack of standing. is unable to 

offer evidence that tends to show that the 

plaintiff’s injury is unique, the case will not 

proceed on the merits. See Marinelli, 440 

Mass. at 258, 797 N.E.2d 893. 

  

The three harms relative to standing that the 

Abutters have raised are potential traffic 

congestion (and, by implication, “public 

safety”), increased noise, and production of 

artificial light by the Sign. The Developers 

have submitted the testimony of Reffett, as 

well as the Traffic Studies and the Peer 

Review, to demonstrate that, in fact, the 

Abutters would not be adversely affected by 

the Project. The Developers also cite David’s 

deposition testimony, which, they claim, 

demonstrates that even David’s own 

testimony demonstrates the Abutters’ lack of 

standing. 

  

The Traffic Studies and the Peer Review 

constitute expert evidence strongly 

suggesting that the traffic impact of the 

Project on Route 27 will be minimal and that 

there will be no realistic safety concerns—

provided the left turn lane the Developers 

have agreed to install (and which ZBA 

Decision 2 mandates) is installed. With 

respect to artificial light from the Sign, the 

Developers note that David’s own testimony 

establishes that the Abutters are only 

minimally aware of the effect that the Sign 

would have; further, the Developers point out 

that, pursuant to Condition 4 of ZBA 

Decision 2, the Sign may be lit only until 7:00 

P.M.—thus, for a large part of the year, the 

Sign will be lit only during daylight hours. 

With respect to noise from children playing, 

the Developers point to David’s testimony, 

wherein David acknowledged that noise was 

not a significant concern for his own 

property, and that his concerns were related 

not to his own property, but rather to “the 

neighborhood.”18 Further, the Developers 

note that the playground would be located on 

the far side of the Facility from the Abutters’ 

property, and would have a minimal impact 

thereupon—which David also 

acknowledged. 

  

*12 In sum, I find that the Developers have 

rebutted the Abutters’ presumption of 

standing. Thus, the burden of demonstrating 

that the Project would uniquely affect the 

Abutters themselves (and their property) falls 

to the Abutters. I will address each of their 

three concerns (i.e., traffic, noise, and 

artificial light) in turn. 

  

 

 

A. Traffic and Safety 

It is undisputed that traffic will increase to 

some degree surrounding Locus during the 

hours of operation. However, that does not 

necessarily mean that such traffic would be 

the basis upon which the Project should noDt 

go forward. E.g., Am. Can Co. v. Milk 

Control Bd., 313 Mass. 156, 160, 46 N.E.2d 

542 (1943) (“Doubtless not every person 

whose interests may be in some remote way 

injuriously affected ... is ... a person 

‘aggrieved.’ ”). Determining whether a 
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project will adversely affect traffic conditions 

is a highly complicated endeavor, so 

determining “[t]raffic impact is a matter of 

expert testimony.” Hilltop Gardens Inv., LLC 

v. JMK Dev., LLC 13 LCR 202, 206 (Mass. 

Land Ct.2005)Hilltop Gardens Inv., LLC v. 

JMK Dev., LLC 13 LCR 202, 206 (Mass. 

Land Ct.2005). 

  

Here, the Abutters submitted no expert 

testimony or traffic study as to the potential 

impact that traffic could cause to their 

property. When pressed to identify a specific 

harm that traffic would cause to the Abutters’ 

property, David was unable to do so, so he 

instead discussed several alleged traffic 

incidents that were unrelated to the Abutters 

or their property; he further stated that 

“[a]nything that affects the neighborhood 

affects my wife and myself”. 

  

Especially in the absence of any expert 

evidence as to traffic impact, the Abutters’ 

failure to identify any actual harm that traffic 

could cause specifically to their property is 

fatal to their claim of harm. Moreover, in the 

face of two Traffic Studies and the Peer 

Review (all of which found minimal impact 

to traffic and no safety issues) the Abutters’ 

claims are simply too speculative to form the 

basis for standing. Thus, I find that the 

Abutters have failed to demonstrate that they 

have standing on the basis of the potential 

traffic impact of the Project on their specific 

property.19 

  

 

 

B. Noise 

The next harm that the Abutters allege is that 

children playing on the proposed playground 

on Locus would cause unwanted noise. As 

noted, supra, with respect to traffic, while 

some increased noise from developing Locus 

would seem to be inevitable, that does not 

necessarily mean that such noise should be 

the basis upon which the Project should not 

go forward. E.g., Am. Can Co., 313 Mass. at 

160, 46 N.E.2d 542. 

  

Here, as with traffic impacts, the Abutters 

submitted no expert evidence of any kind 

suggesting that noise levels will be disruptive 

to their Property. Rather, the Abutters only 

offered David’s testimony, in which he 

opined that children playing “may” cause 

noise. However, he acknowledged that the 

playground on Locus would be located on the 

far side of the Facility from the Abutters’ 

property, and that any such noise would not 

significantly affect his property. Further, he 

stated that, in fact, his concerns as to noise 

were related not to his own property, but 

rather to “the neighborhood. I’m not 

specifically talking about me.”20 

  

*13 Especially in the absence of any expert 

evidence as to noise impact, the Abutters’ 

failure to identify any actual harm that noise 

could cause specifically to their property is, 

once again, fatal to their claim of harm. 

Moreover, in the face of two Traffic Studies 

and the Peer Review (all of which found 

minimal impact to traffic and no safety 

issues) the Abutters’ claims are simply too 

speculative to form the basis for standing. 

Even if the Abutters’ concerns as to noise 

were well-articulated, it must be noted that 

the Facility will be in operation almost 

exclusively during regular business hours 

(“6:00 a.m. to 6:30 p.m.”) only, and after 

hours use of the Facility must be strictly 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0001055&cite=13LCHRONR202&originatingDoc=I831f19e609fc11e5b4bafa136b480ad2&refType=RP&fi=co_pp_sp_1055_206&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1055_206
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0001055&cite=13LCHRONR202&originatingDoc=I831f19e609fc11e5b4bafa136b480ad2&refType=RP&fi=co_pp_sp_1055_206&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1055_206
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0001055&cite=13LCHRONR202&originatingDoc=I831f19e609fc11e5b4bafa136b480ad2&refType=RP&fi=co_pp_sp_1055_206&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1055_206
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1943109200&pubNum=0000578&originatingDoc=I831f19e609fc11e5b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1943109200&pubNum=0000578&originatingDoc=I831f19e609fc11e5b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Primrose School Franchising Co. v. Town of Natick, Not Reported in N.E.3d (2015)  

 

 

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 61 

 

limited—as specified by ZBA Decision 2 

(Conditions 4 and 10). Thus, there is no 

reasonable expectation that the Project will 

produce any appreciable amount of noise at 

times where quiet would be expected. 

Moreover, Locus and the Abutters’ property 

are both located along Route 27, a state 

highway, which itself would likely be the 

source of far more noise than children 

playing on the far side of the Facility. 

  

Thus, it appears that even David 

acknowledges that the noise impact on the 

Abutters’ property will be minimal at best, 

and that the Abutters themselves would not 

be uniquely affected by noise. Accordingly, I 

find that the Abutters have failed to 

demonstrate that they have standing on the 

basis of the potential noise of the Project on 

their specific property. 

  

 

 

C. Artificial Light 

The next harm that the Abutters allege is that 

the artificially lit Sign (which, as proposed, 

would sit at the intersection of the Locus 

driveway and Route 27) would adversely 

affect their property—which David claimed 

“would aggravate me a little bit”. In his 

deposition testimony, however, David 

acknowledged that the Porters were not even 

aware of what hours the Sign would be 

illuminated and the direction in which light 

from the Sign would shine. He also 

acknowledged that multiple other properties 

in the area (including a nearby Dairy Queen 

restaurant that he owns) maintain illuminated 

signs, and that the Sign would be located 

more than 110 feet from his house. 

  

Even if the Abutters had articulated concrete 

concerns as to artificial light, these concerns 

prove to be unfounded, since, pursuant to 

Condition 4 of ZBA Decision 2, lighting for 

the Project (except for security) will be 

permitted only until 7:00 P.M. Thus, the Sign 

will be lit almost exclusively during daylight 

hours only, during which time there is simply 

no reasonable expectation that the Project 

will produce any appreciable amount of 

artificial light at times that would 

meaningfully affect the Abutters or their 

property. Even if light from the Sign did 

actually affect the Abutters, the Abutters 

have not demonstrated that such increased 

artificial light (to the extent it would exist at 

all) would uniquely affect them. Rather, all 

the Abutters offer is that “[a]nything that 

affects the neighborhood affects [them]”. 

  

*14 In sum, therefore, the Abutters’ concerns 

as to artificial light from the Sign are not only 

speculative and unspecific to the Abutters 

themselves, their concerns prove to be 

unfounded. Accordingly, I find that the 

Abutters have failed to demonstrate that they 

have standing on the basis of the potential 

artificial light from the Sign on their specific 

property. Further, having found that the 

Abutters have failed to demonstrate harms 

relating to all three of the harms they claimed 

(i.e., traffic, noise, and artificial light), I find 

that they lack standing to appeal ZBA 

Decision 2. 

  

 

The Abutters’ Objections to ZBA Decision 

2 
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Notwithstanding the court’s finding that the 

Abutters lack standing, I will nonetheless 

discuss the substance of their objections to 

ZBA Decision 2, since, as the finding of no 

standing should suggest, even if the court had 

found standing, the Abutters’ objections to 

ZBA Decision 2 fail on the merits for the 

same reason as their claims to standing 

likewise fail, since the alleged harms claimed 

by the Abutters are unsupported by the 

factual record and/or would not apply 

specifically to the Abutters and their 

property.21 

  

In their summary judgment brief, the 

Abutters note that they are “acutely aware” of 

the Dover Amendment, and they 

acknowledge that the use of Locus for a day 

care facility cannot be disallowed outright by 

the ZBA (as found in Land Court Decision 1). 

Rather, they object that the conditions 

imposed by the ZBA “are unreasonably lax 

and do not go far enough in protecting [the 

Abutters’] property from excessive noise, 

traffic and light as well as the threat to public 

safety.” They also claim, in passing, that the 

size of the Facility “is not in keeping with the 

residential flavor of their neighborhood”—a 

claim that is not supported by any evidence 

in the record, including David’s testimony. 

Yet, despite the fact that ZBA Decision 2 sets 

forth fifteen specific conditions designed to 

protect the community and to minimize the 

effect of the Project upon its neighbors, the 

Abutters offer no concrete suggestion as to 

what conditions upon the Project they would 

find to be satisfactory; rather, they note only 

that they would prefer for the Facility to be 

“much smaller”. 

  

As discussed, supra, each of the concerns 

claimed by the Abutters (i.e., noise, 

traffic/safety, and light) rest entirely on their 

own speculation as to the effect the Project 

may have. No expert evidence was submitted 

to support these claims in any way, nor is 

there anything in the record to suggest that 

these claimed harms would affect the 

Abutters uniquely. Indeed, David’s 

testimony suggests that the Abutters 

commenced this appeal of ZBA Decision 2 

out of an interest to protect what they see as 

the adversely affected interests of “the 

neighborhood”. They may even have brought 

this case upon the inducement of a non-party 

who himself lacked standing to bring it. Even 

if the Abutters had articulated concrete, non-

speculative concerns as to impacts of the 

Project specifically upon the Abutters’ 

property, without any expert evidence, 

David’s testimony, by itself, is simply 

insufficient to substantiate these claimed 

harms in the face of the expert evidence 

submitted by the Developers. Moreover, the 

Abutters fail to demonstrate that conditioning 

approval of the Project on a reduction in size 

of the facility would actually address their 

claimed harms. 

  

*15 In sum, it is clear that the Abutters’ claim 

that the ZBA acted wantonly and arbitrarily 

in declining to issue further use restrictions 

upon the Project has no legal merit. Thus, 

even if they did have standing to appeal ZBA 

Decision 2, their appeal of same would be 

dismissed on the merits. 

  

 

Conclusion 

Based on the foregoing, the Developers’ 

motion for summary judgment is hereby 
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ALLOWED to the extent (a) that ZBA 

Decision 2 is overturned insofar as it imposed 

the portion of Condition 4 purporting to cap 

enrollment at the Facility and Condition 15, 

and (b) that the Abutters lack standing in 

Case 2, which is therefore DISMISSED, 

with prejudice. Defendants’ cross-motion for 

summary judgment is ALLOWED solely to 

the extent that Condition 3 in ZBA Decision 

2 is upheld, as amended. 

  

Judgment in Case 1 and Case 2 to enter 

accordingly. 

  

 

 

JUDGMENT 

The above-captioned actions represent a 

dispute as to a proposal (the “Project”) of 

Case 1 Plaintiffs Primrose School 

Franchising Company (“Primrose”) and 

Joyce Wendler, Executrix of the Estate of 

Helen L. Naylor and Heir under the Will of 

Helen L. Naylor (“Wendler”)1 (together, the 

“Developers”) to construct a child care 

facility (the “Facility”) in Natick, 

Massachusetts. 

  

The Developers commenced Case 1 against 

Defendants (in both Case 1 and Case 2) Town 

of Natick (the “Town”) and Members of the 

Zoning Board of Appeals of the Town of 

Natick (the “ZBA”) (together, 

“Defendants”)) by filing an unverified 

complaint on February 10, 2012, by which 

they sought (a) a determination, pursuant to 

G.L. c. 240, § 14A, as to the validity of 

certain provisions of the Town’s Zoning 

Bylaws (the “Bylaws”), and as to the extent 

to which such provisions affect the 

construction of the Facility; and (b) to appeal, 

pursuant to G.L. c. 40A, § 17, a decision 

(“ZBA Decision 1”) of the ZBA dated 

December 12, 2011, which had denied the 

Developers’ application for three special 

permits (the “Special Permits”)2 and their 

request for a finding pursuant to G.L. c. 

40A, § 6 (the “ Section 6 Finding”) that the 

Facility could be constructed as a conforming 

building on a non-conforming lot.3 A case 

management conference in Case 1 was held 

on March 5, 2012. On August 23, 2012, the 

Abutters filed a motion to intervene in Case 

1, which was denied by order dated August 

31, 2012. 

  

On October 1, 2012, the Developers moved 

for summary judgment in Case 1, which was 

supported by a memorandum of law and 

affidavit of Curt Van Emon (business 

consultant). Defendants filed their opposition 

to the Developers’ motion on November 1, 

2012, which was supported by a 

memorandum of law, affidavit of Patrick 

Reffett (“Reffett”) (the Town’s Community 

Development Director), and correspondence 

from Natick residents. On November 13, 

2012, the Developers filed their reply 

memorandum, and on November 20, 2012, 

Defendants filed a supplementary opposition 

brief. On December 3, 2012, the Developers 

filed a motion to strike Paragraphs 6–17 of 

Reffett’s affidavit, as well as the 

Communications. On January 25, 2013, 

Defendants filed their opposition this motion 

to strike. A hearing on both motions was held 

on January 30, 2013, and, at that time the 

matter was taken under advisement. 

  

*16 By decision dated June 17, 2013 (“Land 
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Court Decision 1”), this court held as 

follows: 

(a) that the Bylaws may require a special 

permit for construction of the Facility within 

the RSAD; 

(b) that the Bylaws may require a special 

permit for construction of the Facility within 

the APD; 

(c) that the Bylaws may require a special 

permit for construction of the Sign; 

(d) that frontage and lot width requirements, 

as they relate to traffic and access concerns, 

are reasonable regulations, as applied to the 

Facility; 

(e) that the Facility may be subject to a 

finding, pursuant to G.L. c. 40A, § 6 and 

Section V.2 of the Bylaws, that it will not be 

substantially more detrimental than the 

existing structure, but that such a finding 

must be applied reasonably; and, 

(f) that the ZBA could not outright deny the 

proposed use in the Facility, but that the ZBA 

could apply reasonable conditions to such 

use. 

Accordingly, the court remanded the issue of 

the Special Permits to the ZBA for a new 

hearing consistent with Land Court Decision 

1. 

  

Following the remand of Case 1 to the ZBA, 

on November 18, 2013, the ZBA voted 

(“ZBA Decision 2”) to grant the Special 

Permits, subject to fifteen conditions. In 

response, the Developers filed an unverified 

second amended complaint in Case 1 on 

January 7, 2014, by which they sought, 

pursuant to G.L. c. 240, § 14A, G.L. c. 

40A, § 17, and G.L. c. 185, §§ 1(p), 1 (j½), 

(a) a judicial determination with respect to 

certain provisions of the Bylaws, and (b) to 

appeal ZBA Decision 2. 

  

After ZBA Decision 2 was issued, two local 

abutters (Case 2 Plaintiffs David F. Porter 

(“David”) and Elizabeth M. Porter (together, 

the “Abutters”)) commenced Case 2 by filing 

an unverified complaint on January 8, 2014, 

by which they also sought to appeal ZBA 

Decision 2 pursuant to G.L. c. 40A, § 17. 

By this appeal, the Abutters sought not to 

prevent the commencement of the Project 

entirely, but rather to object to the alleged 

laxness of the conditions imposed on the 

Project pursuant to ZBA Decision 2. On 

January 27, 2014, the Developers moved to 

intervene in Case 2 and to consolidate Cases 

1 and 2, which motion was allowed by order 

dated February 20, 2014. 

  

On July 31, 2014, the Developers filed a 

motion for summary judgment in both Case 1 

and Case 2, which was supported by a 

memorandum of law and a transcript of 

David’s deposition testimony. On August 20, 

2014, the Abutters filed their opposition to 

the Developers’ summary judgment motion. 

On August 29, 2014, Defendants filed their 

own opposition to the Developers’ motion, as 

well as a cross-motion for summary 

judgment, which was supported by a 

memorandum of law and affidavits of Reffet 

and Kien Y. Ho, P.E. (“Ho”) (an engineer 

with Beta Group, Inc.). On September 15, 

2014, the Developers filed their reply brief on 

the motions for summary judgment. A 

hearing was held on both motions was held 

on October 23, 2014, and both motions were 

taken under advisement at that time. 
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*17 The court has issued a decision (“Land 

Court Decision 2”) as of today’s date. In 

accordance with Land Court Decisions 1 and 

2, it is hereby: 

  

ORDERED and ADJUDGED that the 

Bylaws may require a special permit for 

construction of the Facility within the RSAD; 

  

ORDERED and ADJUDGED that the 

Bylaws may require a special permit for 

construction of the Facility within the APD; 

  

ORDERED and ADJUDGED that the 

Bylaws may require a special permit for 

construction of the Sign; 

  

ORDERED and ADJUDGED that frontage 

and lot width requirements, as they relate to 

traffic and access concerns, are reasonable 

regulations, as applied to the Facility; 

  

ORDERED and ADJUDGED that the 

Facility may be subject to a finding, pursuant 

to G.L. c. 40A, § 6 and Section V.2 of the 

Bylaws, that it will not be substantially more 

detrimental than the existing structure, but 

that such a finding must be applied 

reasonably; and, 

  

ORDERED and ADJUDGED that the ZBA 

could not outright deny the proposed use in 

the Facility, but that the ZBA could apply 

reasonable conditions to such use; and, 

  

ORDERED and ADJUDGED that, as 

amended (see, infra, n. 5), Condition 34 is 

reasonable5; and, 

  

ORDERED and ADJUDGED that 

Condition 46 is unreasonable to the extent that 

it purports to condition approval of the 

Project upon a cap in the maximum number 

of enrollees in the Facility; and, 

  

ORDERED and ADJUDGED that 

Condition 157 is void for vagueness and is 

therefore unreasonable; and, 

  

ORDERED and ADJUDGED that the 

Abutters are “part[ies] in interest” under 

G.L. c. 40A, § 17, and therefore are entitled 

to a presumption of standing in Case 2; and, 

  

ORDERED and ADJUDGED that the 

Developers have rebutted the Abutters’ 

presumption of standing; and, 

  

ORDERED and ADJUDGED that the 

Abutters have failed to demonstrate that they 

have standing on the basis of the potential 

traffic impact of the Project on their specific 

property8; and, 

  

ORDERED and ADJUDGED that the 

Abutters have failed to demonstrate that they 

have standing on the basis of the potential 

noise of the Project on their specific property; 

and, 

  

ORDERED and ADJUDGED that the 

Abutters have failed to demonstrate that they 

have standing on the basis of the potential 

artificial light from the Sign on their specific 

property; and, 

  

ORDERED and ADJUDGED that because 

the Abutters have failed to demonstrate 

harms relating to all three of the harms they 

claimed (i.e., traffic, noise, and artificial 

light), the Abutters lack standing to appeal 

ZBA Decision 2; and, 
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ORDERED and ADJUDGED that the 

Developers’ motion for summary judgment is 

hereby ALLOWED to the extent (a) that 

ZBA Decision 2 is overturned insofar as it 

imposed the portion of Condition 4 

purporting to cap enrollment at the Facility 

and Condition 15, and (b) that the Abutters 

lack standing in Case 2; and, 

  

*18 ORDERED and ADJUDGED that Case 

2, is hereby DISMISSED, with prejudice; 

and, 

  

ORDERED and ADJUDGED that 

Defendants’ cross-motion for summary 

judgment is ALLOWED solely to the extent 

that Condition 3 in ZBA Decision 2 is upheld, 

as amended. 

  

All Citations 

Not Reported in N.E.3d, 2015 WL 3477072 
 

Footnotes 
 

1 
 

The Developers were required to seek the Special Permits because the Facility would be 
located in a “Residence Single A” zoning district (the “RSAD”) and an overlaying Aquifer 
Protection District (the “APD”); the Developers also sought permission to construct 
illuminated signage (the “Sign”) as an accessory to the Facility. 

 

2 
 

The Developers filed an amended complaint on February 14, 2012 to correct misspellings 
of the parties’ names. 

 

3 
 

Neither of these schools abuts Route 27, but Route 27 is a primary route for parents to and 
from the schools. 

 

4 
 

Pursuant to the Table of Uses in the Bylaw, Use 49, “[l]icensed nursery school[s] or other 
use for the day care of children, but not including day or summer private camps operated 
for profit” are permitted within the RSAD. 

 

5 
 

The exact dimensions of the Sign are not in the record, but the parties agree that the face 
of the Sign, as proposed, would be larger than one square foot. 

 



Primrose School Franchising Co. v. Town of Natick, Not Reported in N.E.3d (2015)  

 

 

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 67 

 

6 
 

At the ZBA hearing on December 12, 2011, Defendant ZBA Member Robert Havener 
(“Havener”) made an unsuccessful motion to approve the Permit Applications “subject to 
all crafted conditions, and [to] find that the proposal, as conditioned, would not be 
substantially more detrimental to the neighborhood than what is existing.” ZBA Decision 1 
listed eight “principal conditions” that would have been imposed if this motion had been 
successful. Havener’s motion was not seconded by any member of the ZBA. He then made 
a second motion that the Facility, which would “serve 189 children and accommodate 40 
staff persons, with all of its related adverse traffic, safety, aesthetic, and other impacts, will 
be substantially more detrimental to the neighborhood.” Upon this second motion, the 
ZBA voted unanimously to deny the Permit Applications. 

 

7 
 

Pursuant to Paragraph 3 of the Dover Amendment: 

No zoning ordinance or bylaw in any city or town shall prohibit, or require a special permit 
for, the use of land or structures, or the expansion of existing structures, for the primary, 
accessory or incidental purpose of operating a child care facility; provided, however, that 
such land or structures may be subject to reasonable regulations concerning the bulk and 
height of structures and determining yard sizes, lot area, setbacks, open space, parking and 
building coverage requirements. 

 

8 
 

In his deposition testimony, David acknowledged that he had received the assistance of a 
member of the Natick Planning Board who lived nearby, and who “disagreed with the 
[ZBA]’s decision to grant the special permits.” Based upon David’s description of this 
Planning Board member, it does not appear that such member would qualify as an 
“aggrieved party” (see discussion, infra ), which thus likely explains why he did not bring 
this appeal himself. David further noted that around 300 neighbors had been in contact 
with respect to appealing ZBA Decision 2, but that he was the only party who actually filed 
an appeal—a course of action that he acknowledged “[m]aybe [ ] wasn’t a good decision.” 

 

9 
 

David also acknowledged that he owns and operates a Dairy Queen restaurant about 300 
yards from Locus, which he expects children at the Facility will likely patronize. 

 

10 
 

The Abutters also noted, in passing, in their summary judgment brief, that the Facility 
would not be in keeping with the “residential flavor” of the neighborhood. However, they 
submitted no evidence whatsoever (not even testimony by David) with respect to this 
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issue. In fact, David’s own testimony suggests the opposite, as he acknowledged that 
multiple other businesses (including his own business) operate in the vicinity of the 
Abutters’ property and maintain illuminated signage. 

 

11 
 

In other words, traffic volume and road conditions would not necessitate the installation 
of a new traffic signal. 

 

12 
 

In addition, Reffett recommended to the Developers that they should construct the 
requested lane. To make this improvement, the Developers would have to widen Route 27 
in the vicinity of Locus in order to construct the left turn lane into Locus. 

 

13 
 

This is further suggested in Defendants’ summary judgment brief, in which they describe 
construction of the left turn lane as not only a “reasonable” condition, but also something 
that is “necessary for safety and access purposes”, and which “can be accommodated ... in 
the vicinity of the Site.” These statements are now of record, so for the Town to change 
course and deny approval to construct the very turn lane it required as a condition of 
approval would be patently unreasonable. 

 

14 
 

Specifically, to ensure that the Developers are able to comply with Condition 3, the ZBA 
shall revise Condition 3 to reflect the fact that the Town has sole jurisdiction over the 
relevant section of Route 27, and that the Town will allow this improvement to be made. 

 

15 
 

The Developers do not object to the restrictions on the Facility’s hours of operation or 
lighting imposed by Condition 4, only the enrollment cap. 

 

16 
 

Also, therefore, Defendants’ citation of Capobianco v. Zoning Bd. of App. of Natick, 14 
LCR 354, 357, 2006 WL 1739924 (Mass. Land Ct.2006)—in which the court upheld the ZBA’s 
imposition of limits (alleged to be arbitrary) on the number of units in a multi-family 
dwelling—is inapposite. 

 

17 Moreover, even if Condition 4 had been within the power of the ZBA to impose, based 
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 upon the Traffic Studies and Peer Review (discussed, infra ), it appears that, in fact, traffic 
and safety are not expected to be significant concerns. This only further indicates that 
Condition 4 would have been unreasonable even if were not ultra vires. 

 

18 
 

Indeed, David’s testimony suggests that, in fact, the Abutters (who, as direct abutters, have 
a presumption of standing) may have brought this case upon the inducement of a 
disgruntled member of the Natick Planning Board who was dissatisfied with ZBA Decision 
2, but who himself lacked standing to appeal same. David further acknowledged that 
bringing this case at all “[m]aybe [ ] wasn’t a good decision.” 

 

19 
 

It should be noted that, in Land Court Decision 1, I found that traffic impacts might be a 
significant issue. However, that decision was issued without the benefit of the 
supplementation of Traffic Study 1 by Traffic Study 2, the Peer Review, and Ho’s affidavit 
testimony. Upon this evidence now before the court, it appears that the Abutters’ concerns 
about traffic and safety turn out not to be reasonably grounded. 

 

20 
 

David also acknowledged that his nearby business will likely benefit from children enrolled 
in the Facility. 

 

21 
 

It should be noted that the Developers do not challenge twelve of the fifteen conditions 
imposed by ZBA Decision 2. The Abutters challenge ZBA Decision 2 in its entirety, on the 
alleged basis that its conditions are too lax. 

 

1 
 

Wendler is the owner of the property known as and located at 294–296 North Main Street, 
in Natick, Massachusetts (“Locus”), which is the proposed location for the Project. 

 

2 
 

The Developers were required to seek the Special Permits because the Facility would be 
located in a “Residence Single A” zoning district (the “RSAD”) and an overlaying Aquifer 
Protection District (the “APD”); the Developers also sought permission to construct 
illuminated signage (the “Sign”) as an accessory to the Facility. 
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3 
 

The Developers filed an amended complaint on February 14, 2012 to correct misspellings 
of the parties’ names. 

 

4 
 

Condition 3 is defined in Land Court Decision 2 as the third condition imposed pursuant to 
ZBA Decision 2, which states as follows: “[o]ff-site Route 27 road improvements including 
any resurfacing, restriping and pole relocation to include a left turn lane from northbound 
lane off Route 27 into the site as shown ... to Natick ZBA....” 

 

5 
 

To ensure that the Developers are able to comply with Condition 3, the ZBA shall revise 
Condition 3 to reflect the fact that the Town has sole jurisdiction over the relevant section 
of Route 27, and that the Town will allow this improvement to be made. 

 

6 
 

Condition 4 is defined in Land Court Decision 2 as the fourth condition imposed pursuant 
to ZBA Decision 2, which states as follows: “[l]imitation of enrolled population to a 
maximum of 152 students with hours of operation from 6:00 a.m. to 6:30 p.m. Lighting 
(other than security) and in accordance with Town bylaws not to exceed 30 minutes before 
or after closing.” 

 

7 
 

Condition 15 is defined in Land Court Decision 2 as the fifteenth condition imposed 
pursuant to ZBA Decision 2, which states as follows: “[i]ncorporate by reference any other 
applicable conditions by other municipal boards or departments with jurisdiction; permit 
or license approval of same.” 

 

8 
 

In connection with their application for approval of the Project, the Developers retained 
Vanasse & Associates, Inc. to conduct two traffic studies (the “Traffic Studies”)—the first 
in May of 2011 (“Traffic Study 1”) and the second in October of 2013 (“Traffic Study 2”). 
Peer review of the Traffic Studies was performed by Beta Group, Inc. (“Beta”), as confirmed 
by letter (the “Peer Review”) of Ho (an engineer employed by Beta) dated October 15, 
2013. 

In Land Court Decision 1, this court found that traffic impacts might be a significant issue. 
However, that decision was issued prior to Traffic Study 2, the Peer Review, and Ho’s 
affidavit testimony. Upon this evidence now before the court, it now appears that the 
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Abutters’ concerns about traffic turn out not to be reasonably grounded. 
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2014 WL 6662213 
Only the Westlaw citation is currently 

available. 
Massachusetts Land Court. 

Department of the Trial Court. 

WALKER REALTY, LLC, Plaintiff, 
v. 

TOWN OF ACTON, Massachusetts; 
and Cara Voutselas, Kenneth Kozik, 

and Marilyn Peterson, Members of the 
Board of Appeals of the Town of 

Acton, Massachusetts, Defendants. 

No. 459564. 
| 

Nov. 25, 2014. 

 

 

 

 

DECISION 

ALEXANDER H. SANDS, III, Justice. 

*1 Plaintiff Walker Realty, LLC (“Walker” 

or “Plaintiff”), filed its unverified Complaint 

in 09 MISC 405389 (the “2009 Complaint”) 

on July 9, 2009, (1) pursuant to G.L. c. 

40A, § 17, appealing a decision of Defendant 

Board of Appeals of the Town of Acton (the 

“ZBA”) which denied Walker’s development 

and use of its property located at 348–352 

Main Street, Acton, MA (the “Original 

Parcel”) as a child care facility to be operated 

by Next Generation Children’s Center 

(“NGCC”) (the “Project”), and (2) pursuant 

to G.L. c. 240, § 14A, seeking a declaratory 

judgment concerning the applicability and 

enforcement of certain provisions of the 

Acton Zoning By-law (the “Bylaw”) to the 

Project, based on G.L. c. 40A, § 3 (the 

“Dover Amendment”).1 Defendants Town of 

Acton (the “Town”) and the ZBA (together, 

“Defendants”) filed an Answer on September 

1, 2009. A case management conference was 

held on September 22, 2009. A pre-trial 

conference was held on November 14, 2011. 

On January 23, 2012, the parties filed a Joint 

Motion to Reschedule Trial. 

  

Walker filed its unverified Complaint in 12 

MISC 459564 (the “2012 Complaint”) on 

February 17, 2012, (1) pursuant to G.L. c. 

240, § 14A, seeking a declaratory judgment 

concerning the applicability and enforcement 

of certain provisions of the Bylaw to a revised 

version of the Project (the “Amended 

Project”), based on the Dover Amendment, 

which proposed a child care facility on the 

Original Parcel and on an adjoining parcel 

located at 354–364 Main Street, Acton, MA 

(the “Kennedy Parcel,” together with the 

Original Parcel, the “Combined Parcel”), and 

(2) pursuant to G.L. c. 40A, § 17, appealing 

a decision of the ZBA denying Walker’s 

development and use of the Combined Parcel 

for the Amended Project.2 Defendants filed 

an Answer on March 14, 2012. 

  

On October 1, 2012, Walker filed its Motion 

for Partial Summary Judgment on Complaint 

for Declaratory Judgment relative to the 

Amended Project (12 MISC 459564), 

together with Statement of Material Facts, 

Memorandum of Law in Support of 

Plaintiffs’ Motion for Partial Summary 
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Judgment, Affidavits of Robert Walker and 

Katie L. Enright, and Appendix of Exhibits.3 

On November 6, 2012, Defendants filed 

Defendants’ Opposition to Plaintiff’s Motion 

for Partial Summary Judgment and Cross–

Motion for Partial Summary Judgment, 

together with Town’s Appendix. On 

November 21, 2012, Walker filed its Reply. 

A Summary Judgment hearing was held on 

February 4, 2013. By decision dated July 10, 

2013 (“Land Court Decision 1”), this court 

found 1) Walker is not entitled to an eight-

year zoning freeze relative to the Zoning 

Amendment (hereinafter defined) as applied 

to the Michele Circle Plan (hereinafter 

defined), 2) the Planning Board is still 

“processing” the Michele Circle Plan and 

Walker is currently still entitled to a zoning 

process freeze, 3) the 1,000 square foot NFA 

requirement in the Bylaw applies to the 

Original Parcel i.e. the land shown on the 

Isaac Davis Circle Plan (hereinafter defined) 

and the Michele Circle Plan, provided that 

the Michele Circle Plan is endorsed by the 

Planning Board before June 24, 2015, 4) at 

this juncture, this court offers no opinion 

regarding the reasonableness of the 1,000 

square foot NFA requirement in the pre-

Zoning Amendment version of the Bylaw, 5) 

this court has no jurisdiction to make any 

ruling relative to the 2012 Site Plan 

(hereinafter defined), 6) Walker is left with 

four options in its quest to proceed with the 

Project or the Amended Project: Walker may 

proceed in litigating the 2009 ZBA Decision 

(hereinafter defined), Walker could proceed 

in litigating the 2012 ZBA Decision 

(hereinafter defined) relative to the 2011 Site 

Plan (hereinafter defined), or Walker may 

accept the 2012 Site Plan as interpreted by the 

2012 Zoning Determination (hereinafter 

defined), or Walker may start from scratch 

and propose another amended version of the 

Project, and 7) Walker’s Motion for Partial 

Summary Judgment is DENIED. 

  

*2 A pre-trial conference was held on 

January 27, 2014. A site view and the first 

day of trial at the Concord District Court was 

held on May 21, 2014. At that time the parties 

filed a Stipulation of Facts. The second and 

third day of trial were held on May 22 and 

May 23, 2014, at the Land Court in Boston. 

Post trial briefs were filed with this court on 

July 31, 2014, and at that time the matter was 

taken under advisement. 

  

Testimony for Plaintiff was given by Katie 

Enright (civil engineer), Donna Kelleher 

(principal of NGCC) (“Kelleher”), and 

Robert Michaud (civil engineer-traffic) 

(includes rebuttal). Testimony for 

Defendants was given by Terry Szold (civil 

engineer), Robert Nagi (traffic engineer) 

(includes rebuttal), and Roland Bartl (Acton 

Planning Director). There were twenty-two 

exhibits submitted into evidence. 

  

Based on the sworn pleadings, the evidence 

submitted at trial, and the reasonable 

inferences drawn therefrom, I find the 

following material facts (some facts are taken 

from Land Court Decision 1.) 

  

1. Walker is a limited liability company with 

a principal office at 2 LAN Drive, Westford, 

MA. Walker is a developer of real estate and 

child care facilities for use by NGCC. NGCC, 

located in Sudbury, MA, operates ten child 

care facilities in Massachusetts and each 

facility is licensed and regulated as a “day 

care center” by the Commonwealth of 

Massachusetts Department of Early 

Education and Care. 
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2. In 2008, Walker purchased the Original 

Parcel for its intended use as a NGCC child 

care center.4 The Original Parcel consisted of 

approximately 2.4 acres. Walker razed the 

two existing single family homes on the 

Original Parcel subsequent to its purchase. 

The Original Parcel is abutted on one side by 

the Route 2 corridor and is located across the 

street from the westbound on/off ramp of 

Route 2. 

  

3. The Original Parcel is located in the 

residential R–2 Zoning District (“R–2”). The 

Bylaw provides that a “Child Care Facility” 

is permitted as of right and is not subject to 

site plan approval within R–2. Defendants do 

not contest the Project’s classification as 

either a day care center or a child care center, 

which uses benefit from certain protections 

from zoning under G.L. c. 40A, § 3 (the 

Dover Amendment). 

  

4. In addition to dimensional requirements 

applicable to all structures within R–2, the 

2009 version of the Bylaw imposed certain 

other dimensional requirements on child care 

facilities within R–2: minimum open space 

(not including outdoor play area) of thirty-

five percent (35%); a maximum floor area 

ratio (FAR) of. 10; and a maximum net floor 

area (NFA) of 1,000 square feet.5 The FAR 

restriction applies to the entire property and 

the NFA applies only to the square footage of 

all floor areas of a building, which is the 

outline of the total area surrounded by the 

exterior walls of a building.6 

  

5. On March 23, 2009 Walker submitted a 

site plan and a formal request for a zoning 

determination to the Town of Acton Zoning 

Enforcement Officer, Scott Mutch 

(“Mutch”). The site plan submitted for 

review was entitled, “Next Generation 

Children’s Center–Site Plan, dated March 14, 

2009,” prepared by Hancock Associates (the 

“2009 Site Plan”). The 2009 Site Plan 

proposed a two-story childcare building, a 

storage shed, a play yard, parking for 

seventy-seven vehicles, additional handicap 

parking spaces, pedestrian walkways, 

landscaped areas, snow storage areas, and an 

on-site septic system (the Project). 

  

*3 6. By letter dated March 26, 2009 (the 

“2009 Zoning Determination”), Mutch 

determined that the 2009 Site Plan was not in 

compliance with the Bylaw with respect to 

FAR and NFA. The 2009 Zoning 

Determination stated that the 2009 Site Plan 

provided FAR of .23 (greater than the 

maximum FAR of .10), and NFA of 23,085 

square feet (greater than the maximum NFA 

of 1,000 square feet.7 

  

7. With respect to parking, the 2009 Zoning 

Determination also indicated that the 2009 

Site Plan did not comply with section 6.7.1 of 

the Bylaw that required a maximum of forty 

parking spaces per parking lot and a distance 

of thirty feet between parking cells. The 2009 

Site Plan also did not comply with section 

6.7.7 of the Bylaw that required a minimum 

of 10% of the interior parking area consist of 

landscaped island area. With respect to 

access, the 2009 Zoning Determination 

indicated that the 2009 Site Plan did not 

comply with section 6.7.3 of the Bylaw, 

which required that “each lot may have one 

access driveway through its frontage which 

shall be 24 feet wide.”8 The 2009 Site Plan 

shows the driveway having a width of fifty 

(50) feet at its intersection with Main Street. 

Moreover, the 2009 Zoning Determination 
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stated that the 2009 Site Plan, which depicted 

an interior driveway of twenty-four feet, did 

not comply with section 6.7.4 of the Bylaw, 

which stated “interior driveways shall be at 

least 20 feet wide for two-way traffic.” 

  

8. On April 6, 2009, Walker filed with the 

Town Clerk an appeal to the ZBA of the 2009 

Zoning Determination pursuant to G.L. c. 

40A, § 8. Hearings were held before the ZBA 

on May 4, 2009, and June 1, 2009. On June 

25, 2009, the ZBA issued a decision denying 

Walker’s appeal and upholding in part the 

2009 Zoning Determination (the “2009 ZBA 

Decision”), a certified copy of which was 

filed with the Town Clerk on June 25, 2009. 

Walker appealed the 2009 ZBA Decision to 

the Land Court on July 9, 2009. 

  

9. The 2009 ZBA Decision stated that, as it 

related to the 2009 Site Plan and the Original 

Parcel, “the Board found that the four parking 

and driveway regulations ... Sections 6.7.1, 

6.7.7, 6.7.3, and 6.7.49—would be 

unreasonable as applied to the proposed 

facility.” The 2009 ZBA Decision further 

stated, “[t]he Board found that the NFA limit 

of 1,000 square feet would be unreasonable 

as applied to the proposed facility. It would 

effectively prohibit any child care at the 

Property, and is unduly restrictive where the 

Property is almost 2 ½ acres.”10 However, the 

ZBA “found that the FAR limit of. 10 is 

reasonable as applied to the proposed facility, 

which would have an FAR exceeding .20 (or 

.154, if hallways should be excluded from 

NFA as Walker Realty asserted) ...” The 

ZBA refused to waive the FAR requirement 

and found that the FAR limit under the 

particular circumstances “significantly 

advances several of the Town’s planning and 

zoning interests.”11/12 

  

10. On May 21, 2009, Walker filed a 

preliminary subdivision plan (the 

“Preliminary Subdivision Application”) of a 

proposed two-lot subdivision on the Original 

Parcel entitled Isaac Davis Circle (the “Isaac 

Davis Circle Plan”). By decision dated June 

16, 2009, and filed with the Town Clerk on 

June 28, 2009, the Acton Planning Board (the 

“Planning Board”) approved the preliminary 

Isaac Davis Circle Plan. 

  

*4 11. In 2009, the Town initiated a proposed 

amendment to section 5 .3.9 of the Bylaw 

regulating NFA for child care facilities. A 

public hearing on the proposed zoning 

amendment was scheduled to be held on June 

2, 2009. At a special Town Meeting held on 

June 23, 2009, the Town voted to amend 

section 5.3.9 of the Bylaw to increase the 

maximum NFA for a child care facility from 

1,000 square feet to 2,500 square feet (the 

“Zoning Amendment”). 

  

12. On December 18, 2009 Walker submitted 

another subdivision plan for the Original 

Property for a subdivision renamed as 

Michele Circle (the “Michele Circle Plan”).13 

By Decision dated July 20, 2010, and filed 

with the Town Clerk on July 28, 2010, the 

Planning Board approved the Michele Circle 

Plan (the “Subdivision Approval”). Section 4 

of the Subdivision Approval stated, 

“Appeals, if any, shall be made pursuant to 

MGL, Ch. 41, S. 81–BB and shall be filed 

within 20 days after the date of the filing this 

Decision with the Town Clerk.” Section 5 of 

the Subdivision Approval stated, “This 

document stating the decision of the Board 

shall serve as the Certificate of the Board’s 

Action to be filed with the Town Clerk 

pursuant to MGL, Ch. 41, S. 81–U.” 
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13. The Subdivision Approval required 

Walker to make nineteen revisions to the 

Michele Circle Plan prior to its endorsement. 

Section 3.4.4 of the Subdivision Approval 

stated, “[the Subdivision Approval] shall 

expire if not endorsed on the Plan within 180 

days from date that this decision has been 

filed with the Town Clerk.” The date for 

endorsement was extended by the Planning 

Board to June 24, 2011. The Michele Circle 

Plan has never been endorsed by the Planning 

Board or recorded at the Registry. 

  

14. In 2011, Walker entered into a contract to 

buy a 2.25 acre parcel of land directly 

abutting the Original Parcel (i.e. the Kennedy 

Parcel). By deed dated September 5, 2012, 

and recorded with the Registry at Book 

59949, Page 358, Walker took title to the 

Kennedy Parcel. The Kennedy Parcel 

contains a pre-existing nonconforming 

commercial use, the Kennedy & Company 

Landscaping Nursery and Garden Center 

(“the Kennedy Nursery”). 

  

15. On December 5, 2011, Walker submitted 

a site plan dated December 2, 2011 (the 

“2011 Site Plan”) and a formal request for a 

zoning determination concerning the 

proposed structures on said plan. The 2011 

Site Plan proposed construction of a NGCC 

child care center on the Combined Parcel 

consisting of approximately 4.6 acres. The 

2011 Site Plan proposed a single-story 

building consisting of approximately 19,460 

square foot NFA (the child care facility) and 

a second building consisting of 600 square 

foot NFA (a building to house the 

landscaping nursery use) (the Amended 

Project). The open space on the Combined 

Parcel was calculated to be approximately 

30%.14 The Amended Project would house 

approximately 262 children. The Combined 

Parcel would contain three access curb cuts 

on Main Street, two to access the child care 

facility and one to access the landscaping 

nursery building. 

  

*5 16. By letter dated December 20, 2011 

(the “2011 Zoning Determination”), Mutch 

determined that the 2011 Site Plan did not 

comply with the Bylaw. Specifically, the 

2011 Zoning Determination stated that the 

2011 Site Plan did not comply with the 

(newly enacted) 2,500 square foot maximum 

NFA requirement of the Bylaw, the 35% 

open space requirement, the twenty-four foot 

access driveway requirement (section 6.7.3 

of the Bylaw), and the 10% island parking 

landscape requirement (section 6.7.7 of the 

Bylaw). 

  

17. On December 21, 2011, Walker timely 

appealed the 2011 Zoning Determination to 

the ZBA. A hearing was held on January 11, 

2012 to discuss the matter. On January 31, 

2012, the ZBA issued a decision denying 

Walker’s appeal and upholding in part the 

2011 Zoning Determination (the “2012 ZBA 

Decision”), a certified copy of which was 

filed with the Town Clerk on or about 

January 31, 2012. Walker appealed the 2012 

ZBA Decision to the Land Court on February 

17, 2012. 

  

18. The 2012 ZBA Decision stated that 

“applying the 24–foot maximum access 

driveway requirement ... to this proposed 

facility would be unreasonable ... The Board 

also found that it would be unreasonable to 

apply the minimum open space requirement 

of 35% once the perimeter buffer area and 

play areas are included.” The 2012 Zoning 
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Decision also stated, “[t]he lot, as proposed, 

would have ... a FAR of .10,” which complies 

with the Bylaw. 

  

19. As it related to the NFA limit of 2,500 

square feet, the ZBA found that it was 

reasonable to apply this requirement to the 

2011 Site Plan. In this regard, the 2012 ZBA 

Decision stated: 

Although Walker Realty 

relied on the state 

requirement for space per 

child as an explanation as 

to why it exceeds the 

maximum NFA, Walker 

Realty also stated that it is 

providing more space per 

child and amenities than 

required by state law [a 

minimum of thirty-five 

square ft./child] ... 

Moreover, the Board also 

found that applying the 

NFA limit to this facility 

significantly advances 

several of the Town’s 

planning and zoning 

interests. 

The planning and zoning interests that the 

2012 ZBA Decision refers to are “traffic 

safety impact,” the “aesthetic appearance of 

the neighborhood,” and the belief that the 

area surrounding the Amended Project is a 

“gateway to the residential areas and the 

Acton Center Historic District.” 

  

20. On February 13, 2012, Walker submitted 

a third site plan (the “2012 Site Plan”) and a 

third request for a zoning determination to 

Mutch. The 2012 Site Plan depicted the exact 

same twostory structure, parking, and drive-

way layout as the 2009 Site Plan (all on the 

Original Parcel); however, the 2012 Site Plan 

contained the additional Kennedy Parcel to 

satisfy the FAR violation of the 2009 Site 

Plan. The proposed structures on the 2012 

Site Plan were the main day care center 

building consisting of 18,460 square feet 

spread throughout two floors, a shed 

consisting of 576 square feet, and a building 

on the Kennedy Parcel consisting of 600 

square feet. The 2012 Site Plan depicted a 

FAR of .096, less than the maximum FAR of 

.10. The 2012 Site Plan complied with all 

dimensional requirements in the Bylaw 

except for the NFA requirement. 

  

*6 21. By letter dated May 2, 2012 (the “2012 

Zoning Determination”), Mutch determined 

that the 2012 Site Plan did not comply with 

the Bylaw. Mutch determined that the 2012 

Site Plan violated the parking and access 

provisions in the Bylaw for the same reasons 

as he had initially indicated in the 2009 

Zoning Determination (see, supra, Fact 6). 

Mutch also determined that the 2012 Site 

Plan did not comply with Section 5.3.9 of the 

Bylaw relative to NFA. Mutch noted that the 

NFA of approximately 19,741.89 square feet 

spread throughout two floors, as shown on 

the 2012 Site Plan, would not comply with 

either the NFA requirement of 1,000 square 

feet (pre-Zoning Amendment) or 2,500 

square feet (post-Zoning Amendment). 

Mutch made no observation relative to FAR. 

Walker never appealed the 2012 Zoning 

Determination to the ZBA. 

  

22. The Combined Parcel is abutted on two 

sides by residential properties, but is also 
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bordered by the intersection of Route 2 and 

Main Street, a more commercialized area. 

Adjacent to the property is the Kennedy 

Nursery. On the opposite side of Main Street 

from the Amended Project is the Acton 

Animal Hospital (the “Animal Hospital”), 

and a little further to the east, the Acton 

Public Safety Facility (the “Public Safety 

Facility”). 

  

23. The Commonwealth of Massachusetts 

requires that a child care facility has thirty-

five square feet per child as a minimum. This 

would allow seventy-one students at 

minimum square feet per child to meet the 

NFA requirement under the Bylaw.15 The 

2009, 2011, and 2012 ZBA Zoning 

Determinations all found that the Project and 

Amended Project exceeded the state 

minimum. Additionally, the Amended 

Project’s building plans call for preschool 

rooms of 805–820 square feet, toddler rooms 

of roughly 480 square feet, and infant rooms 

of about 455 square feet, each of which 

exceed the state minimum by 15%, 52%, and 

86% respectively. 

  

24. The Town testified that the NFA meets 

certain requirements relating to legitimate 

municipal concerns. Chiefly amongst those 

concerns is the Town’s interest in preserving 

the zone’s role as the “gateway” to the 

historic district of the Town. The Town 

firmly believes that the Amended Project will 

impair the aesthetic quality of the area if it is 

allowed to proceed in its current form. 

  

25. Both parties agree that the “gateway” 

concept is a recognized planning concept. A 

gateway is essentially a line of demarcation 

between one zoning area and another. 

However, each party has a conflicting view 

about whether or not the area where the 

Amended Project is located is actually a 

gateway to the residential community. 

Walker asserts that the area has a commercial 

character, while the Town asserts that the 

area constitutes the line of demarcation 

between commercial and residential zoning. 

  

26. In an R–2 zoning district, the minimum 

lot size is 20,000 square feet. The Kennedy 

Parcel contains 2.25 acres, or 98,010 square 

feet. The Combined Parcel contains 4.6 acres, 

or 200,376 square feet. 

  

*7 27. Two separate traffic studies were 

conducted by Walker, the first in 2008 and 

the second in 2014 (“the 2008 study” and “the 

2014 study,” respectively).16 The 2008 study 

looked at the interchange of Main Street and 

Route 2, the eastbound and westbound 

interchanges, respectively. The 2014 study 

expanded upon the first, but delved deeper 

into preliminary mitigation efforts. Namely, 

it detailed the composition of the driveway 

leading to Kennedy Nursery as a right-in, 

right-out only driveway to alleviate any 

traffic concerns.17 

  

Both studies consisted of manual counts at 

peak commuter hours at both interchanges, 

and in the vicinity of the site based on the 

traffic outlook of other comparable 

businesses on the Route 2 corridor. The 

studies showed that two-thirds of the trips to 

and from the Amended Project will be 

oriented in a southwest direction, with the 

remaining one-third of trips oriented to the 

northeast. 

  

28. A computer model was conducted by 

Walker as a supplement to each study. Both 

parties agree that the computer model 
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displays the Amended Project operating at 

level-of-service (“LOS”) F, which equates to 

egress delays in excess of fifty seconds.18 

However, disagreement exists between the 

parties as to whether or not the computer 

model is an accurate reflection of how the 

Amended Project will actually operate. 

Namely, Walker believes that the LOS will 

operate at a level closer to C. Walker’s traffic 

expert bases this evidence on empirically 

collected data for delays for left-turn 

movements along other locations on Route 

27 to evaluate whether the computer model 

accurately portrays the traffic conditions 

along the corridor. 

  

29. Walker has not been asked for, and has 

not provided any traffic mitigation measures 

for the Amended Project. Specifically, it has 

not proposed any separate turning lanes, road 

widening, or any other improvements on 

Main Street to accommodate the Amended 

Project. 

  

30. There are several pre-existing 

nonconforming commercial structures in the 

vicinity of the Amended Project (The Animal 

Hospital, Kennedy Nursery, and the Public 

Safety Facility). Additionally, there is a large 

commercial zone, Kelly’s Corner, within a 

quarter mile west of the Amended Project. 

Kelly’s Corner consists of medical offices, 

restaurants, retail stores, and other 

commercial establishments. 

  

31. The Combined Parcel is located adjacent 

to a major thoroughfare, Route 2, and 

traverses a busy main road, Route 27 (Main 

Street), which connects the center of Acton to 

Route 2. Thus, the Combined Parcel (and the 

building, if built) is clearly visible from both 

Route 2 and Route 27. To access the 

Amended Project from Route 2 eastbound, a 

driver must use the exit ramp that feeds 

directly onto Route 27 and immediately turn 

left into the parking lot. To access it from 

Route 2 westbound, a driver must use the exit 

ramp, turn left onto Route 27, and then turn 

left into the parking lot. 

  

Plaintiff has chosen to litigate the 2012 ZBA 

Decision relative to the 2011 Site Plan. The 

main issue in the case at bar is whether the 

NFA of 2,500 square feet is reasonable under 

the Dover Amendment as it relates to safety 

and aesthetics. However, there are several 

other issues that Plaintiff argues. 

  

*8 First, Plaintiff proposes that Defendants 

should be judicially estopped from 

preventing Plaintiff from building the 

Amended Project because they have 

purportedly contradicted themselves by 

modifying the Bylaw during the procession 

of this instant case. 

  

Plaintiff additionally advances the notion that 

the vicinity surrounding the Amended Project 

does not act as a “gateway” to the historic 

town center and residential areas, in conflict 

with Defendants assertions that it does. 

Defendants also believe that the aesthetics of 

the area will be adversely affected, since the 

Amended Project does not conform to the 

size or style of the houses in the vicinity. 

  

Moreover, Plaintiff suggests to the court that 

no dire traffic ramifications will be 

exacerbated as a proximate result of the 

construction of the Amended Project. On the 

contrary, Defendants maintain the position 

that the Amended Project will provoke many 

adverse traffic consequences such as 

increased driver frustration and excess traffic 
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build-ups on the Route 2 ramps. 

  

Finally, Plaintiff argues that the NFA is a 

uniformity issue because child care facility 

use is the only R–2 use limited by NFA under 

the Bylaw. Defendants argue that there is no 

uniformity issue. I shall examine each issue 

in turn. 

  

 

 

I. Judicial Estoppel 

Walker proposes a theory of law, “judicial 

estoppel,” that purports to preclude the Town 

from modifying its Bylaw. Namely, Walker 

is under the impression that the Town has 

essentially contradicted itself by shifting the 

NFA limitation from 1,000 square feet to 

2,500 square feet during the procession of the 

instant case. Walker goes so far as to say that 

the Town did so with the intention of 

“obtaining [an] unfair advantage in a forum 

provided for suitors seeking justice.” 

  

Judicial estoppel, or “preclusion of 

inconsistent positions,” Fay v. Fed. Nat’l 

Mortg. Ass’n, 419 Mass. 782, 787 (1995), is 

an equitable doctrine that “precludes a party 

from asserting a position in one legal 

proceeding that is contrary to a position it had 

previously asserted in another proceeding.” 

Blanchette v. School Comm. of Westwood, 

427 Mass. 176, 184 (1998). It is applied in 

cases when “intentional self-contradiction is 

being used as a means of obtaining an unfair 

advantage in a forum provided for suitors 

seeking justice.” Patriot Cinemas v. Gen. 

Cinema Corp., 834 F.2d 208, 212 (1st 

Cir.Mass.1987). 

  

Walker contends that the Town’s behavior is 

reflective of the type of self-contradiction 

that judicial estoppel seeks to preclude. 

However, whether or not the NFA limitation 

is 1,000 or 2,500 square feet is immaterial. 

Even with the increase of 1,500 square feet, 

the Amended Project still exceeds the 

maximum NFA nearly eightfold. 

Notwithstanding the fact that Walker has 

satisfied the FAR requirement per the 

Town’s request, it remains in non-

compliance with the NFA. Walker alleges 

that the Town has been “inconsistent” in its 

application of the Bylaw because it shifted 

the maximum NFA requirement from 1,000 

square feet to 2,500 square feet and still 

maintains that the Amended Project is not in 

compliance with the dimensional 

requirements even though Walker has 

conformed to the FAR requirement. 

  

*9 Walker is primarily troubled by the fact 

that the square footage of the Amended 

Project is nearly double that of the Project 

and still does not comply with the Bylaw. 

However, the increase in area from 2.5 acres 

to 4.7 acres does not change the 

reasonableness of the NFA limitation as 

Walker suggests it should. The purchase of 

an additional 2.2 acres was Walker’s attempt 

at conforming to the FAR requirement. But 

they are still in non-compliance with the NFA 

limitation. 

  

Thus, Walker’s insistence that the Town has 

been contradictory in its application of the 

Bylaw is inapplicable to the case at bar, and I 

find that the Town should not be judicially 

estopped from claiming that the NFA is 

reasonable. 
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II. Reasonableness of the NFA 

It is a firmly established practice in the law of 

zoning that each and every case is to be 

evaluated on a “case-by-case” basis due to 

their intensive facts. Trustees of Tufts 

College v. City of Medford, 415 Mass. 753, 

759–760 (1993). This case is no anomaly; 

and it becomes imperative to look closely at 

the Dover Amendment under G.L. c. 40A, 

§ 3 in order to make a just determination 

insofar as it pertains to the parties. 

  

G.L. c. 40A, § 3. States as follows: 

No zoning ... bylaw ... shall 

prohibit or require a special 

permit for, the use of land 

or structures, or the 

expansion of existing 

structures, for the primary, 

accessory or incidental 

purpose of operating a 

child care facility; 

provided, however, that 

such land or structures may 

be subject to reasonable 

regulations concerning the 

bulk and height of 

structures and determining 

yard sizes, lot area, 

setbacks, open space, 

parking and building 

coverage requirements. As 

used in this paragraph, the 

term “child care facility” 

shall mean a day care 

center or a school age child 

care program, as those 

terms are defined in [

G.L. c. 15D, § 1A]. 

  

The Bylaw states that a child care facility is a 

use as of right in an R–2 zone, where the 

Amended Project is located, and thus such 

use cannot be denied. Consequently, no 

special permit is required to build a childcare 

center regardless of whether the property is 

situated in a residentially zoned area. 

Notwithstanding this lax requirement found 

within § 3, construction of childcare 

centers are subject to, inter alia, reasonable 

regulations concerning bulk and height of 

structures and determining yard sizes, lot 

area, setbacks, open space, parking, and 

building coverage requirements. 

  

NFA is the total square footage of all floor 

areas of a building including basement and 

other storage areas, but not including 

stairways, elevator wells, rest rooms, 

common hallways and building service areas. 

The purpose of the NFA in the Bylaw is not 

made explicit, nor is the rationale behind the 

NFA limit. The Bylaw allows an NFA of 

2,500 square feet, an increase of 1,500 square 

feet from the initial limit of 1,000 square feet. 

The Amended Project has an NFA of 19,460 

square feet. The issue, then, is whether the 

Bylaw NFA of 2,500 square feet is 

reasonable, and the burden of proof in that 

regard is on Walker. It has generally been 

held that the intent of the statute defining 

reasonableness is “to strike a balance 

between preventing local discrimination 

against a ... use and honoring legitimate 

municipal concerns that typically find 

expression in local zoning laws.” Tufts, 

415 Mass. at 757. 
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*10 The Combined Parcel contains roughly 

200,000 square feet, which is ten times the 

minimum lot size. The Amended Project has 

no problem meeting the lot coverage area or 

the FAR requirement. Walker argues that the 

NFA is unreasonable based on the size of the 

lot, and the ZBA argues that the NFA is not 

based on the size of the lot. Both parties cite 

Rogers v. Town of Norfolk, 432 Mass. 374 

(2000), a case with the same legal issue as the 

case at bar, i.e. whether a NFA of 2,500 sq. 

ft. was reasonable as applied to a child care 

facility under the Dover Amendment. Rogers 

states, 

The proper test for 

determining whether the 

provision in issue 

contradicts the purpose of 

G.L. c. 40A, § 3, third 

par., is to ask whether the 

footprint restriction 

furthers a legitimate 

municipal interest, and its 

application rationally 

relates to that interest, or 

whether it acts 

impermissibly to restrict 

the establishment of child 

care facilities in the town, 

and so is unreasonable. The 

provision is facially valid 

under this test. The judge 

properly concluded, on the 

only evidence before him, 

that the purpose of the 

provision was to ensure 

that the size of child care 

facilities did not detract 

from Norfolk’s 

predominantly residential 

character by inserting in 

residential zones 

particularly large 

structures. As both parties 

acknowledge, preservation 

of the residential character 

of neighborhoods is a 

legitimate municipal 

purpose to be achieved by 

local zoning control. 

  

The Town has three primary rationales 

behind the invocation of a 2,500 square foot 

NFA limitation. First, they believe that the 

aesthetic character of the neighborhood 

adjacent to the Amended Project will be 

adversely affected. In the 2012 ZBA 

Decision, the ZBA cites Rogers and states 

that the aesthetic appearance of the 

neighborhood will be affected in a manner 

that the Bylaw was intended to discourage. 

  

Second, they are convinced that the area 

where the Amended Project is located is a 

“gateway” to the town’s historic center 

(located over a half mile from the Amended 

Project), and that applying the NFA limit will 

preserve the character of the area as a 

“gateway.” 

  

Last, they are under the impression that 

heavy traffic will result if the Amended 

Project is constructed. 

  

Each of these three concerns are rooted in the 

belief that imposing an NFA limitation will 

act as an alleviation measure. In regard to 

aesthetics, the NFA will prevent Walker from 

building what the Town believes to be an 
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obtrusive structure in a residential area. As it 

pertains to the gateway, imposing the NFA 

limit will disallow Walker from creating a 

structure that will adversely affect the 

gateway between commercial and residential 

zones. Finally, as it relates to traffic, the NFA 

limit will allow the Town to maintain a 

reasonable flux of traffic during peak hours. 

  

Although the Supreme Judicial Court 

(“SJC”) in Rogers found that the Bylaw 

provision relating to the NFA was facially 

valid, because it was intended to protect a 

legitimate municipal interest, i.e. 

preservation of the residential character of 

neighborhoods, in the case at bar we must 

look to the residential character of the 

particular neighborhood surrounding the 

Amended Project. There is a difference 

between Acton and Norfolk. Whereas the 

evidence in Rogers showed that Norfolk was 

95% residential, the evidence in the case at 

bar shows that the Amended Project, though 

in a residential neighborhood, is surrounded 

by commercial structures and areas nearby, 

including Kelly’s Corner, the Animal 

Hospital, and the Public Safety Facility. The 

Town maintains the stance that these 

structures are more reminiscent of the 

adjacent residential structures, and thus, the 

purpose of the NFA is to disallow 

commercial structures from being 

constructed that do not conform to the 

character of the area. 

  

*11 Notwithstanding the fact that the SJC 

found the bylaw facially valid in Rogers, it 

also found that the NFA provision was 

unreasonable as applied to the plaintiff’s 

property. The SJC ultimately held that the 

cost of compliance with the bylaw would 

create an undue burden and significantly 

impede the use of the premises as a childcare 

facility, while not substantially advancing a 

valid goal of Norfolk’s zoning regulation. Id. 

at 385. 

  

On its face, the presence of the commercial 

structures in the immediate area of the 

Amended Project strengthen Walker’s 

argument that the Amended Project is a 

suitable use-and surely it is, so long as it 

complies with the reasonable regulations 

prescribed by the Bylaw. As was discussed, 

supra, the Dover Amendment expressly 

allows for reasonable regulations of bulk and 

height. G.L. c. 40A, § 3. 

  

In the case at bar, the Amended Project is in 

a residential area that conforms to the styles 

and character of the area. Although the 

building itself may not completely resemble 

the adjacent residential structures, the 

Amended Project is a building that will not 

be displeasing to the eye considering the 

commercial character that the area already 

possesses. The Amended Project is next to a 

Route 2 corridor. Kelly’s Corner houses 

grocery stores, retail stores, and restaurants 

just a quarter of a mile west of the Amended 

Project. Also of note is the fact that the 

Combined Parcel is, for lack of a better word, 

enormous. At over 200,000 square feet, the 

Amended Project itself will be a fraction of 

the entire area of the Combined Parcel. As is 

such, the opportunities for landscaping of the 

area are boundless-and in doing so, Walker 

will be able to mitigate some of the aesthetic 

concerns that the town raises, infra. 

  

It is also certain that the owners of NGCC 

would be unable to operate an economically 

viable childcare center if they are to keep 

within the NFA. The primary distinction 
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between the owners in Rogers and the owners 

of NGCC is that the NGCC owners have a 

tried and true method on which they base 

each one of their childcare centers. They have 

an exemplary reputation within the daycare 

community and promise to uphold that 

reputation with the eventual construction of 

the Amended Project. If they are to conform 

to the 2,500 square foot limitation that the 

Town has imposed, they will simply be 

unable to operate a profitable childcare 

center. Testimony from Kelleher revealed 

that, of all of her schools, her smallest one, 

which includes children of all ages, is 12,000 

square feet.19 She acknowledged that all of 

her daycare centers operate above the 

minimum square footage of thirty-five square 

feet per child, per classroom, so as to 

accommodate for the distinct needs of each 

child. For example, infants are cared for in a 

crib room and older students in separate 

rooms. This is done in order to separate 

particular age groups so that the children are 

meshing with other children of their own age. 

In addition, while crib rooms are not required 

by law, Kelleher believes that they are 

important to preserve safety and a 

comfortable environment for younger 

children. 

  

*12 Of considerable importance in the case at 

bar is the notion that the thirty-five square 

feet per child is a state minimum, not a state 

suggestion, of adequate size. Based upon the 

size of the Combined Parcel and the projected 

number of children, the state minimum would 

allow a building size of 9,170 square feet. As 

Kelleher notes, it is paramount that children 

in her schooling system receive spacial 

amenities that transcend the state minimum 

so that each child’s needs are seamlessly 

accommodated. 

  

At this time, it is inappropriate for this court 

to set a specific threshold for what constitutes 

a “reasonable regulation” as it pertains to the 

Bylaw’s NFA without a remand. The 

Amended Project has complied with all other 

dimensional requirements after the ZBA 

found them unreasonable, such as FAR, 

parking area and driveway requirements, and 

open space requirements. It will be helpful, 

however, to proceed with discussion of the 

three interests (character of the 

neighborhood, gateway, and traffic) that the 

Town raises relative to a NFA limitation. 

  

 

 

A. Character of the Neighborhood 

Under Rogers, character of a neighborhood is 

a ZBA stated municipal interest. Id. at 378. 

This is evident throughout the Bylaw in 

various sections, where the character of the 

neighborhood is oft mentioned as a zoning 

concern. 

  

In Petrucci v. Board of Appeals, 45 

Mass.App.Ct. 818, 822 (1998), the plaintiff 

sought to convert her two story barn into a 

childcare center, but due to the 2,500 square 

foot NFA limit, she could not do so without 

relocating the barn or making some other 

structural modification that would result in a 

significant financial burden. The Appeals 

Court ultimately ruled in her favor, stating 

that the financial burden on the plaintiff 

outweighed the proposed modifications. Id. 

at 827. 

  

As is evinced by the Petrucci ruling, 

maintaining the look of the neighborhood is a 
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legitimate town interest. Safety, aesthetics, 

and privacy would all be negatively affected 

by the conversion of Petrucci’s barn. 

However, in the present case, the Town has 

failed to demonstrate that safety and 

aesthetics will be pejoratively influenced if 

the Amended Project is constructed. 

  

Walker contends that the character of the area 

where the Combined Parcel is located bears 

more resemblance to that of a commercial 

area, while the Town points out that the pre-

existing commercial structures in the area, 

the Kennedy Nursery, the Public Safety 

Facility, and the Animal Hospital, resemble 

houses, have very little visual impact on the 

area, and pose no traffic concerns during peak 

hours. In addition, in its 2012 ZBA Decision, 

the ZBA concluded that the aesthetic 

appearance would be adversely affected 

because the Amended Project would 

resemble a large office building, despite the 

fact that the Amended Project is a single-

story building. 

  

As the Town rightly indicates, Walker has the 

burden to prove that the Bylaw does not have 

a rational relationship to the Town’s 

perceived concerns. It has met that burden. 

  

*13 The SJC has previously stated that “the 

[Dover Amendment] focuses on the fact that 

child care facilities are commercial 

enterprises, and thereby have a greater 

potential than residential uses to disrupt, or 

detract from, the town’s tranquility.” 

Rogers, 432 Mass. at 380. However, it is 

unequivocal that the mission of a childcare is 

a noble and necessary cause for the 

furtherance of the education of today’s 

youth-the very reason that the Dover 

Amendment exists. This is evidenced by the 

fact that the Town even admitted that the 

NFA limitation was too low in the 2009 ZBA 

Decision. In addition, NGCC has a very good 

reputation within the childcare community, 

and seeks to further that reputation after 

construction of the Amended Project. 

  

Furthermore, a childcare center is an “of 

right” building in residential areas. The Town 

cannot deny the construction of the Amended 

Project, only subject it to reasonable 

conditions. Although the Bylaw raises issues 

with the Amended Project being built in its 

currently proposed state, a childcare center 

remains a permissible use under the Dover 

Amendment regardless of the zoning 

configuration. Additionally, because Walker 

has gone to great lengths to attempt to remedy 

the Town’s concerns by expanding the 

original lot into a much larger Combined 

Parcel, they have indicated that they want to 

make efforts to mitigate any possible 

disturbances that the Amended Project may 

provoke. Walker shall continue to propose 

and go forward with mitigation efforts such 

as screening in order to address the Town’s 

aesthetic concerns. Additionally, Walker 

should consider decreasing the size of the 

building pursuant to the guidelines set forth, 

infra, in the conclusion. 

  

As a result of the foregoing, it appears that 

the character of the neighborhood directly 

adjacent to the Amended Project is more 

reminiscent of a mixed commercial area 

rather than a residential area-a more than 

appropriate venue for the construction of a 

childcare center. 
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B. Gateway 

Of chief concern to the Town is the 

preservation of this particular zoning district 

as a “gateway” to the historic town center. 

Though the historic center of Acton is a half 

mile from the proposed building site, the 

Town is under the impression that the 

erection of the Amended Project in its 

currently planned state will tarnish the 

residential complexion of the area. Whereas 

the Kennedy Nursery and the Animal 

Hospital conform to the Town’s conception 

of a building suitable for the area, they are 

staunch in their conviction that a roughly 

20,000 square foot daycare center will 

adversely affect their vision of a gateway to 

the historic town center. To substantiate their 

point, they have indicated in the 2012 ZBA 

Decision that applying the NFA limit to the 

facility preserves the character of Main Street 

as the gateway to the residential areas and the 

historic town center. 

  

The Town has not sufficiently demonstrated 

that the location of the Amended Project is a 

gateway to the residential areas of Acton 

because they have failed to distinguish 

between a traditionally residential area and a 

residentially zoned area with a commercial 

character. The Town wrongfully assumes 

that the building of a non-complying 

childcare center will “obliterate the 

demarcation” of the residential and 

commercial areas alongside Route 2. In 

reality, the Amended Project is already 

located in an area that resembles a 

commercial zone, and as a single-story 

building, it will not make the area look any 

more commercial than it already is. The 

Kennedy Nursery, Animal Hospital, and 

Public Safety Facility are pre-existing, non-

conforming uses that have been located in the 

area for many years. Moreover, the 

commercial Route 2 exit ramp leads directly 

to the Amended Project. Even though the 

Town has found the existence of the 

structures in the area to be appropriate, they 

are nevertheless commercial uses that attest 

to the fact that the zone is commercial as well 

as residential. 

  

*14 In regard to the gateway issue, it is 

unnecessary to make a determination, 

because there is no explicitly defined area 

here. Depending on which direction a person 

drives from, it can be regarded as a gateway 

to a commercial or a residential zone. 

  

 

 

C. Traffic Issue 

In addition to the aesthetic concerns that the 

Town holds, the Town is also troubled by the 

excess traffic build-up that the Amended 

Project will create during peak rush hour. The 

ZBA is primarily concerned with the driver 

frustration and risky driving that may result if 

the Amended Project is constructed as 

proposed. The 2,500 square foot NFA limit is 

their effort to counter such issues from 

manifesting. 

  

Citing Rogers, the Town asserts that “a child 

care facility of larger dimensions will likely 

generate more traffic and create more noise, 

all of which may have greater impact on a 

town composed mainly of single-family 

homes.” Rogers, 472 Mass. at 380. In 

contrast to Rogers, the town in the present 

case, Acton, is not of the same residential 

make-up as Norfolk, which is comprised of 

95% residential housing. Acton, on the 
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contrary, has a much greater concentration of 

commercial area due to its relative proximity 

to the Route 2 corridor, a major highway that 

runs from the Berkshires to Boston. Both 

parties agree that the computer model of the 

traffic study displays the Amended Project 

operating at LOS F, which equates to delays 

in ingress/egress in excess of fifty seconds. 

As mentioned above, LOS is a quantified 

level of delay associated with a particular 

movement, including left, right, and through 

movements, inter alia. Notwithstanding the 

agreement between the parties, Walker 

believes that the computer model over-

exaggerates, and that in reality, the location 

would operate at LOS C during the hours of 

7–10 AM and 3–6 PM (“peak hours”), which 

is a delay of roughly twenty seconds. 

  

While the degree of traffic is unknown in 

actuality because the LOS measurement is 

based upon a computer model, Walker’s 

expert opines that the measured results in 

both the 2008 study for the eastbound ramp 

and the 2014 study for the westbound ramp 

indicate that the actual delays fall below the 

estimate in the computer model. He bases this 

evidence on empirically collected data for 

delays for left-turn movements among other 

locations on Route 27 to evaluate whether the 

model accurately portrays the traffic 

conditions along the corridor. In this regard, 

Walker’s expert understands the computer 

model to be less accurate than the existing 

conditions at adjacent, comparable buildings 

on Route 27 and Route 2–the likes of which 

includes retail stores and restaurants. In his 

opinion, the NGCC driveways will never 

operate at a LOS greater than C, even during 

peak hours. 

  

In its 2012 ZBA Decision, the ZBA found 

that, given the Amended Project’s close 

proximity to the Public Safety Building 

entrance, safety may be adversely impacted 

in the area. Meanwhile, with Walker’s 

computer model as evidence, the Town’s 

expert was firm in his belief that drivers 

taking left-turns both into and out of the main 

driveway will have to wait up to sixty-three 

seconds before being able to turn 

successfully, which would constitute LOS F. 

He also noted that Walker has not provided 

any traffic mitigation measures for the 

Amended Project. Specifically, Walker has 

not proposed any separate turning lanes, road 

widening, or any other improvements on the 

main road to accommodate the facility. 

However, there is no evidence that would 

suggest that Walker was even told of the 

necessity to provide traffic mitigation efforts. 

Moreover, the Town did not conduct their 

own traffic study-something that may have 

helped the Town to ascertain the most 

accurate insight into this traffic issue-but 

only critiqued Walker’s. 

  

*15 Although it is impossible to anticipate 

what the traffic situation will look like 

without the Amended Project actually being 

erected, I have not heard enough testimony to 

indicate that a significant traffic problem will 

exist if mitigation efforts are proposed. A 

more thorough proposal for traffic alleviation 

is necessary before any more work is 

conducted by Walker, but the traffic issue 

does not ultimately preclude Walker from 

construction the Amended Project because 

the Dover Amendment disallows the Town 

from forbidding the construction of a 

childcare center subject to reasonable 

regulations. 

  

In regard to mitigation efforts, the Town shall 
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confer with Walker about their proposals in 

relation to traffic matters within their control. 

DOT has jurisdiction over both the Kennedy 

driveway and the southern driveway leading 

to the Amended Project. However, there are 

ample suggestions that the Town can present 

to Walker about how to dispose of some of 

the lingering traffic concerns-road widening, 

separate turning lanes, police presence during 

peak hours, and/or the addition of a traffic 

signal are just a few to name. Certainly, some 

of these measures may be subject to DOT 

approval, so it is imperative to do further 

research before engaging in any affirmative 

steps. Thus, the parties shall consult among 

themselves to determine what appropriate 

steps shall be taken to mitigate any traffic 

ramifications that may result after the 

construction of the Amended Project. 

  

 

 

III. Uniformity issue 

Both parties agreed at the beginning of the 

trial that the uniformity issue has been 

disposed of, and thus I will not make a ruling 

on it. 

  

 

 

Conclusion 

It is axiomatic that the Dover Amendment 

allows for the construction of childcare 

centers in residential zones. Thus, as it 

applies to this case, 2,500 square feet is 

unreasonable as it pertains to the Amended 

Project specifically, considering the character 

of the area and its relative location to a major 

commercial area. Based upon the large size 

of the Combined Parcel, it would be prudent 

for the Town to consider a NFA comparable 

to Walker’s smaller schools (12,000 sq. ft.). 

The basis for this recommendation derives 

from the information presented to this court 

in regard to other NGCC schools in operation 

in other towns. No NGCC building, sans an 

infant-only school, is under 12,000 square 

feet. Each of these operations were looked 

favorably upon by their respective town 

zoning boards, and all of them exceed the 

state minimum of thirty-five square feet per 

child. With such an immense lot size, the 

Combined Parcel could easily house a 

building of at least 9,170 square feet (the state 

minimum). It would be inappropriate to limit 

Walker to this standard given the NGCC 

mission of giving children adequate space. 

  

Furthermore, the Town has unsuccessfully 

swayed this court as to their arguments about 

the character of the neighborhood and the 

traffic issues that may arise. They have failed 

to prove that the area where the Amended 

Project is being constructed is a “gateway” to 

the residential area of Acton. Unlike Norfolk 

in Rogers, Acton is not comprised of 95% 

residential zoning. In addition, as mentioned 

prior, the Amended Project is located in an 

area (the intersection of Route 2 and Main 

Street) that has been traditionally 

commercialized notwithstanding its current 

zoning configuration. 

  

*16 As it relates to the traffic issue, the 

Town’s study is inconclusive as to the effects 

that traffic will have in the area surrounding 

the Amended Project. Although they have 

produced a computer model that purports to 

show that the area will operate at LOS F, 

Walker’s expert uses concrete data from 
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other businesses on the corridor that it will 

operate at LOS C. This, together with 

mitigation measures, does not appear to be a 

substantial enough issue for the Town to 

prevent an “of right” daycare from being 

erected in a residential zone. 

  

Because a childcare center is a protected 

Dover Amendment use subject to reasonable 

regulations (ie. traffic mitigation, screening), 

the Town cannot deny the construction of the 

Amended Project. Thus, I will remand this 

matter to the ZBA to have further discussions 

with Walker about what will be a more 

appropriately sized building. 

  

I remand this case to the ZBA for further 

discussion between the parties about an 

appropriate NFA limitation, taking 

mitigation matters into account. I shall retain 

jurisdiction of this matter pending the remand 

process. 

  

The parties shall inform the court of the date 

of the ZBA remand hearing and the date of 

the ZBA decision. 

  

Judgment shall issue after a resolution of the 

remand. 

  

All Citations 

Not Reported in N.E.3d, 2014 WL 6662213 
 

Footnotes 
 

1 
 

Walker challenges the applicability of Section 5.3.9 of the Bylaw (relating to FAR, defined, 
infra ) as it relates to the Project. 

 

2 
 

Walker challenges the applicability of Section 5.3.9 of the Bylaw (relating to NFA, defined, 
infra) as it relates to the Project. 

 

3 
 

This motion for partial Summary Judgment addressed only the count relative to G.L. c. 
40A, § 17 and other procedural issues, and did not address the count pursuant to G.L. c. 
240A, § 14 relative to the Dover Amendment. 

 

4 
 

The Original Parcel was conveyed to Walker by three deeds recorded at the Southern 
Middlesex Registry of Deeds (the “Registry”) at Book 50746, Page 581 (348 Main Street), 
Book 50967, Page 87 (350 Main Street), and Book 50967, Page 193 (352 Main Street). 
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5 
 

Under Section 1.3.8 of the Bylaw, NFA is the total square footage of all floor areas of a 
building including basement and other storage areas, but not including stairways, elevator 
wells, rest rooms, common hallways and building service areas. Under Section 1.3.9, FAR 
is the ratio of the sum of the NFA of all buildings on a lot to the developable lot area. 

 

6 
 

In this effect, FAR is a quantifiable measure of lot size, whereas NFA is a measure of building 
size. The NFA of a building includes the square foot measurement of each floor except for 
bathrooms, stairwells, common hallways, and designated mechanical apparatuses. 

 

7 
 

The 2009 Site Plan indicated an open space of 39% (greater than the required 35%). 

 

8 
 

Section 6.7.4 continues, “each LOT may have one ACCESS driveway ... which shall be 24 
feet wide, unless, in the opinion of the Special Permit Granting Authority (if the parking 
area is related to a permitted USE for which a site plan or other special permit is required) 
or the Zoning Enforcement Officer (for other parking areas), a wider and/or greater 
number of ACCESS driveways is necessary ...” 

 

9 
 

The 2009 ZBA Decision stated that the 2009 Site Plan complied with section 6.7.4 of the 
Bylaw. 

 

10 
 

This is in comparison to the language of the 2012 ZBA Decision, which stated that “child 
care facilities should be roughly equivalent in size to the other buildings in the district 
[roughly 2,500 square feet] ... Applying the NFA limit thereby preserves the residential 
appearance and harmony.” However, the 2012 ZBA Decision fails to factor in the sizes of 
the adjacent commercial buildings, to wit, the Public Safety Facility, Kennedy’s Nursery, 
and the Animal Hospital, which are of a larger size than the abutting residential buildings. 
Furthermore, it is unknown to the court as to the square footage of all of these locales. 

 

11 
 

More specifically, the ZBA concluded by a 3–0 vote that the 2009 Zoning Determination 
should be upheld as it relates to the .10 FAR requirement; however, by the same 3–0 vote, 
the ZBA overturned the portion of the 2009 Zoning Determination that was based on the 
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Bylaw’s parking and driveway design (sections 6.7.1, 6.7.7, 6.7.3, 6 .7.4) and the NFA limit. 

 

12 
 

On July 9, 2009, Walker filed its Complaint in 09 MISC 405389 challenging the 2009 ZBA 
Decision and the reasonableness of the .10 FAR as applied to a child care facility on the 
Original Parcel. 

 

13 
 

Isaac Davis Way is a gated neighborhood behind the Property where the Isaac Davis Plan 
gets its name from. The Michele Circle Plan refers to the 2009 plan that expanded upon 
the Isaac Davis Plan and preceded the 2011 Plan. It does not include the Kennedy Parcel. 

 

14 
 

The 2011 Site Plan also proposed four parking cells with a total of 92 parking spaces and 
two access drives. One of the parking cells will have twenty-six spaces, which triggered 
section 6 .7.7 of the Bylaw requiring a 10% landscaped area, which is not provided on the 
2011 Site Plan. Each access driveway as shown on the 2011 Site Plan is also wider than the 
twenty-four foot maximum mandated by section 6.7.3 of the Bylaw. 

 

15 
 

The Amended Project, calling for 252 children, would require an NFA of 9,170 square feet 
to meet the state-mandated minimum of square feet/child. 

 

16 
 

The Town did not conduct its own traffic studies. 

 

17 
 

Both parties agree that Massachusetts Department of Transportation (“DOT”) has 
jurisdiction over the Kennedy driveway and the southern driveway of the Amended 
Project, subject to a special permitting process. 

 

18 
 

LOS is a quantified level of delay associated with a particular movement, including left, 
right, and through movements, inter alia. LOS A represents delays between zero and five 
seconds, and LOS F represents delays greater than fifty seconds. Between each designation 
is a sliding scale between five and fifty seconds, ranging from A–F. 
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19 
 

The school in Natick is 12,000 square feet, and is a pre-existing structure. All other NGCC 
buildings are new developments. In Westford, there are two schools-one 7,000 square 
feet, and one 12,000 square feet-but the 7,000 square foot building caters only to infants 
and toddlers. 
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Appeals Court of Massachusetts, 

Suffolk. 

The SOUTHERN NEW ENGLAND 
CONFERENCE ASSOCIATION OF 

SEVENTH–DAY ADVENTISTS 
v. 

TOWN OF BURLINGTON. 

Argued Jan. 9, 1986. 
| 

Decided March 18, 1986. 
| 

Further Appellate Review Denied May 
2, 1986. 

Synopsis 

The Land Court, Suffolk County, William I. 

Randall, J., upheld local zoning bylaw 

classifying as wetland property on which 

church sought to construct building and 

parking area, and church appealed. The 

Appeals Court, Greaney, C.J., held that: (1) 

statutory prohibition against local zoning law 

regulating or restricting use of land or 

structures for religious purpose did not 

exempt religious use from lawful wetlands 

control under local zoning bylaw, and (2) 

bylaw’s wetlands boundary determination 

prevailed over bylaw’s general reference to 

Wetlands Protection Act. 

  

Ordered accordingly. 

  

Procedural Posture(s): On Appeal. 

Attorneys and Law Firms 

**452 *701 Andrew McGinnis, Belmont, for 

plaintiff. 

Elizabeth A. Lane, Boston, for defendant. 

Before GREANEY, C.J., and GRANT and 

ARMSTRONG, JJ. 

Opinion 

 

GREANEY, Chief Justice. 

 

The Southern New England Conference 

Association of Seventh-Day Adventists 

(church) wishes to construct *702 a building, 

with related parking area, on land that the 

town of Burlington (town) classifies as 

wetland under its zoning by-law. The church 

was denied the special permit required by the 

wetlands provisions of the town’s zoning by-

law (wetlands by-law). The church filed an 

action in the Land Court pursuant to G.L. c. 

240, § 14A, and c. 185, § 1 (j 1/2), seeking a 

determination that the second paragraph of 

G.L. c. 40A, § 3, as appearing in St.1975, c. 

808, § 3, which prohibits a local zoning by-

law from “regulat[ing] or restrict[ing] the use 

of land or structures for religious ... 

purposes” renders the church exempt from 

the town’s wetlands by-law. Alternatively, 

the church sought to invalidate the town’s 

classification of its land as wetlands. A judge 

of the Land Court concluded: (1) that G.L. 

c. 40A, § 3, did not exempt the church from 

the town’s wetlands by-law and (2) that the 

town’s classification of the church’s land 

under the by-law was valid. 

  

The case was presented on a statement of 
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agreed facts and exhibits. In 1978, the church 

purchased an approximately two-acre 

undeveloped parcel of land located in a 

**453 residential district of the town. The 

parcel is roughly rectangular in shape and is 

bordered on the southeast by Wilmington 

Road, a public way, on the northeast by 

several residences, and on the northwest and 

southwest by land and a transmission line 

owned by Boston Edison Company.1 A brook 

meanders through the middle of the property. 

In 1979, the town amended its zoning by-law 

to superimpose a wetlands district over the 

zoning districts in the area. By means of § 

8.2.2 of the by-law, the town classified 

wetlands as follows: “all lands shown with 

the boundaries designated as wetlands on the 

Topographic Sheets, Town of Burlington 

entitled Wetlands 1977. These maps, as may 

be amended from time to time, are hereby 

made a part of this By-law. The wetlands 

have been delineated in accordance with the 

definitions in Chapter 131, Section 40 of 

the Massachusetts General Laws.”2 Virtually 

the entire front portion of the parcel *703 is 

classified as wetland on the town’s 1977 

topographic sheets. The back third of the 

parcel is largely outside the wetlands district, 

and the parties agree that the middle third of 

the parcel (through which the brook passes) 

constitutes wetlands as such lands are defined 

in G.L. c. 131, § 40, as appearing in St. 

1974, c. 818, § 1. (The shaded area on sketch 

A depicts the wetlands district and its 

contours as they relate to the church’s land.) 

There is no procedure in the by-law by which 

a landowner can appeal from the town’s 

inclusion of land within a wetlands district. 

Permissible uses within the wetlands district 

are limited by § 4.4.0 of the by-law to uses 

compatible with wetlands, and exclude any 

buildings except “[s]tructures for essential 

services” by special permit. 

  

As required by the by-law, the church 

submitted a site plan to the town’s planning 

board for the construction on the parcel of its 

building with related parking area. In 

October, 1982, the planning board withheld 

approval because the church’s plan violated 

the wetlands by-law. In November, 1982, the 

church, at its own expense, retained the firm 

of consulting engineers which had prepared 

the original 1977 topographic sheets to 

resurvey the parcel. After additional survey 

work, that firm concluded that the original 

topographic sheet “does not accurately depict 

the exact location and configuration of the 

‘existing brook’ on the face of the earth.” The 

firm recommended that the boundary line of 

the wetlands be relocated approximately 150 

feet back from the front of the parcel toward 

the brook. A second plan was prepared 

(shown on sketch B appended to this opinion) 

which shows three boundaries on the parcel: 

the original wetlands boundary as shown in 

the 1977 topographic sheets; the wetlands 

boundary established in November, 1982, 

after the parcel had been resurveyed; and 

*704 the 100-foot boundary for the “buffer 

zone” designated by 310 Code Mass.Regs. § 

10.04 (1983).3 According to **454 the 

engineering firm, the new “map [sketch B] 

generally delineates the location of [the] 

‘existing brook,’ the ‘wetland boundary,’ and 

the boundary of the ‘bordering’ lands which 

are within 100 feet of the wetland, and thus 

under the jurisdiction of [ c.] 131, [§ ] 40, 

and associated administrative rules.” The 

parties have stipulated that the front portion 

of the parcel “is not wet by the statutory 

definition [in G.L. c. 131, § 40] but a major 

portion of it is within the overlay [w]etland 

[d]istrict as shown on the [t]opographical 
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[s]heets referenced in [§ ] 8.2 of the [b]y-

law.”4 

  

The church applied for placement of the 

wetlands boundary at the line established by 

the November, 1982, survey. An article for 

presentation to the town meeting to relocate 

the boundary was prepared. The planning 

board and conservation commission 

recommended passage of the article. On 

January 10, 1983, the town meeting refused 

to take any action under the article. This 

lawsuit ensued. 

  

1. The church maintains that it is exempt 

from the wetlands by-law of Burlington 

because of the provisions of the second 

paragraph of G.L. c. 40A, § 3, as appearing 

in St. 1975, c. 808, § 3. That provision reads, 

in pertinent part, as follows: “No zoning 

ordinance or by-law shall regulate or restrict 

... the use of land or structures for religious 

purposes ... provided, however, that such land 

or structures may be subject to reasonable 

*705 regulations concerning the bulk and 

height of structures and determining yard 

sizes, lot area, set backs, open space, parking 

and building coverage requirements.” The 

church considers the provision’s literal 

language as precluding any regulation of land 

or structures intended for religious use 

(except for reasonable dimensional 

restrictions), leaving its land subject to 

regulation only under G.L. c. 131, § 40, the 

Wetlands Protection Act, and associated 

administrative regulations.5 The church 

concedes that the town may regulate its land 

by lawful wetlands restrictions promulgated 

in the form of a general by-law. See 

Lovequist v. Conservation Commn. of 

Dennis, 379 Mass. 7, 12, 393 N.E.2d 858 

(1979). However, the church urges that the 

town lacked the power to adopt a zoning by-

law which regulates its use of the land as 

wetlands because any such power is 

expressly denied to the town by G.L. c. 

40A, § 3. 

  

The two laws—the Wetlands Protection Act 

and G.L. c. 40A, § 3—address differing, 

non-competing, interests. Section 3 

codifies the case law interpreting its statutory 

predecessor, the so-called Dover amendment, 

G.L. c. 40, § 25, as appearing in St. 1950, 

c. 325, § 1. See Attorney Gen. v. Dover, 327 

Mass. 601, 100 N.E.2d 1 (1951); Sisters of 

the Holy Cross v. Brookline, 347 Mass. 486, 

198 N.E.2d 624 (1964); The Bible Speaks 

v. Board of Appeals of Lenox, 8 

Mass.App.Ct. 19, 391 N.E.2d 279 (1979). Cf. 

Commissioner of Code Inspection of 

Worcester v. Worcester Dynamy, Inc., 11 

Mass.App.Ct. 97, 413 N.E.2d 1151 (1980); 

Newbury Junior College *706 v. 

Brookline, 19 Mass.App.Ct. 197, 472 N.E.2d 

1373 (1985). The amendment insures that a 

municipality will not express “preferences as 

to what kind of ... religious denominations it 

will welcome,” The  **455 Bible Speaks v. 

Board of Appeals of Lenox, supra, 8 

Mass.App.Ct. at 33, 391 N.E.2d 279, by 

providing that religious uses can be placed at 

suitable sites in a community, subject only to 

reasonable dimensional regulations. 

  

 The Wetlands Protection Act, G.L. c. 131, 

§ 40, has no concern for particular land uses. 

That act has the broader purpose of protecting 

wetlands from the destructive intrusion 

usually associated with Twentieth Century 

development. In preserving land, the act is 

use-neutral—if a parcel has been properly 

denominated wetlands, all use is barred (or 

limited to activities compatible with the 
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wetlands) without regard for the type of use 

intended, the propriety of the use in other 

circumstances or the identity of the 

landowner.6 This is accomplished by the 

creation of wetlands (or similar conservancy) 

protection districts which transcend zoning 

district boundaries. All activities within the 

protected district inimical to the wetlands are 

prohibited, even though the activities might 

otherwise be permitted on the parcel or 

elsewhere in the district in which it lies. 

  

 In this context a municipality’s power to 

protect wetlands becomes apparent. That 

power is shared jointly with the 

Commonwealth, and a municipality may 

impose more stringent controls than those 

established by G.L. c. 131, § 40, and, in 

proper cases, may even “prohibit outright any 

disturbance of covered lands.” Lovequist v. 

Conservation Commn. of Dennis, 379 Mass. 

at 15, 393 N.E.2d 858. In conferring authority 

on a municipality to preserve its wetlands, 

either by means of zoning power, see 

Fogelman v. Chatham, 15 Mass.App.Ct. 585, 

588, 446 N.E.2d 1112 (1983), *707 and cases 

cited, or by means of general legislative 

power, see Lovequist v. Conservation 

Commn. of Dennis, supra, 379 Mass. at 12, 

393 N.E.2d 858, we think the Legislature 

recognized that the substantive validity of 

any local wetlands regulation should not turn 

on which of the two forms of regulation is 

chosen, so long as the dominant purpose of 

the local by-law is the proper protection of 

wetlands values. It follows that the 

Legislature did not intend that § 3 of c. 40A 

exempt a religious use from lawful wetlands 

control under a local zoning by-law.7 

  

2. We turn to the question of the classification 

of the land by the town. As previously noted, 

an article submitted by the church to the town 

meeting on January 10, 1983, to relocate the 

wetland boundary to the line designated 

“wetland boundary November, 1982” on 

sketch B was rejected by the town. 

  

**456 The church argues about the meaning 

and effect to be given to the town meeting 

vote. It characterizes the problem as “a 

mapping error” and maintains that the last 

sentence in § 8.2.2 of the by-law (referring to 

wetlands in terms of the definitions in G.L. 

c. 131, § 40) is the governing standard. The 

church reasons that by choosing “the 

convenience of doing nothing,” *708 the 

town, in effect, adopted a different standard 

for the church’s land from that which is used 

for similar districts elsewhere in the town. As 

a consequence, the church suggests that the 

wetlands boundary which encompasses its 

land is invalid because the town has set that 

boundary in an arbitrary manner. The church 

concludes that the town’s failure to adopt the 

by-law amendment required the court to 

enforce the boundary most favorable to the 

landowner. 

  

 We do not think the case should turn on the 

proceedings at the January 10, 1983, town 

meeting. At the meeting, the town simply 

voted not to establish a new boundary for the 

wetlands district which includes the church’s 

land. We know that the town meeting had 

before it a report from the planning board (see 

the third paragraph of G.L. c. 40A, § 5) 

concurred in by the conservation 

commission, that recommended passage of 

the article. We also know from the statement 

of agreed facts that when the article came up 

“abutters spoke in opposition.” We have no 

knowledge of what may have motivated the 

town meeting to reject the article. 
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Notwithstanding the planning board’s report, 

the voters may have considered conditions 

actually existing, or likely to exist, on the 

parcel which might properly render the 

portion in controversy subject to wetlands 

protection. Or the voters may have chosen to 

reject the article because of irrelevant 

considerations. The reasons for their action 

are immaterial. The vote rejecting the article 

constitutes the deliberative act of a legislative 

body. A court will not set such a vote aside, 

even if it could be shown (which it has not 

been) that the vote may have been influenced 

by mistaken beliefs. See Knowles v. Codex 

Corp., 12 Mass.App.Ct. 493, 498, 426 

N.E.2d 734 (1981). See also Hebb v. 

Lamport, 4 Mass.App.Ct. 202, 206–207, 344 

N.E.2d 899 (1976). The net result of the vote 

was to leave § 8.2.2 intact. Section 8.2.2 of 

the by-law meant the same thing the day after 

the town meeting as it did the day before. 

  

 Proper resolution of the case, therefore, does 

not depend on the meaning to be ascribed to 

the town meeting’s action in 1983 but rather 

on the interpretation to be given to § 8.2.2. By 

its references to the 1977 topographic sheets 

as establishing the wetland boundaries, and to 

the delineation of wetlands in *709 

accordance with the definitions in G.L. c. 

131, § 40, the provision “in certain aspects 

lacks precision and verbal consistency.” 

Lapierre v. Massachusetts Commn. Against 

Discrimination, 354 Mass. 165, 174, 236 

N.E.2d 192 (1968). We must construe the 

provision to effectuate the town’s intent in 

adopting the by-law. See Industrial Fin. 

Corp. v. State Tax Commn., 367 Mass. 360, 

364, 326 N.E.2d 1 (1975). 

  

 We think that the part of the by-law which 

specifically provides that the wetlands 

boundaries are as they appear on the 

topographical sheets prevails over the general 

reference to G.L. c. 131, § 40. As such, the 

boundary established by the 1977 

topographic sheet establishes the relevant 

wetlands boundary under the by-law. This 

construction is supported by § 8.2.1 of the by-

law, see note 2, supra, which indicates that 

the by-law seeks, among other goals, to 

preserve water courses “and their adjoining 

lands” (emphasis supplied), and to protect 

land “against the hazards of flooding and 

contamination.”8 It is perhaps unfortunate 

**457 that, as we have noted, the by-law 

contains no provision for appeal from a 

wetlands boundary determination. 

  

What has been said thus far covers the facial 

validity and meaning of § 8.2.2. The 

remaining question concerns the power of the 

town to regulate the church’s land under § 

8.2.2 by a wetlands boundary that appears to 

encompass a considerable portion of dry land 

located in the front third of the parcel. That 

portion exceeds, by at least forty feet, the 100 

foot buffer zone for wetlands in which State 

law permits some construction subject to 

approval by the local conservation 

commission, see note 3, supra. The 

consideration that the by-law has a wider 

sweep than the State law on the subject is not 

decisive, however. As previously noted, 

protection of wetlands is a valid objective 

*710 of local zoning by-laws, see Fogelman 

v. Chatham, 15 Mass.App.Ct. at 588, 446 

N.E.2d 1112, and cases cited, and a 

municipality can adopt more stringent 

wetlands controls than those established in 

the Wetlands Protection Act. See 

Lovequist v. Conservation Commn. of 

Dennis, 379 Mass. at 15, 393 N.E.2d 858. In 

general, a wetlands zoning by-law will be 
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held valid if there is a substantial relation 

between it and the furtherance of any of the 

objectives of wetlands protection. Fogelman 

v. Chatham, supra, 15 Mass.App.Ct. at 588, 

446 N.E.2d 1112. 

  

The question comes down to whether the 

boundary established by the by-law is valid, 

as applied to the church’s land, that is, Does 

the by-law have the required relationship 

with a reasonable purpose of wetlands 

protection? The church argues that the by-

law is defective in this respect and, as a result, 

its application to the church’s parcel is 

arbitrary. However, there is nothing in the 

statement of agreed facts or in the exhibits 

which provides a factual basis for an 

informed decision of this question. The 

record is concerned only with the general 

condition of the parcel, its remapping, and 

other events leading up to the presentation of 

the article to the town meeting. In the absence 

of any evidence bearing on the issue of the 

lawfulness of the application of the by-law to 

set the wetlands boundary, any attempt at 

decision on this record would require 

speculation and would be unfair to one party 

or the other.9 Under G.L. c. 240, § 14A, and 

c. 185, § 1(j 1/2), the church, of course, has 

the right in this action to seek a determination 

of the validity of the by-law as applied to its 

land. The portion of the amended judgment 

which could be taken as deciding that issue 

appears to have been entered prematurely. 

  

The first paragraph of the amended judgment 

is affirmed. The church may move in the 

Land Court to secure a determination of the 

validity of § 8.2.2 of the by-law as applied to 

its land. If such a motion is made, the second 

paragraph of the amended judgment is to be 

vacated and, after such further *711 

proceedings as may be appropriate, a new 

judgment is to be entered on that question. If 

no motion is brought by the church within 

thirty days from the date of our rescript, the 

second paragraph of the amended judgment 

is to be affirmed. 

  

So ordered. 
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Footnotes 
 

1 
 

The parcel is shown on sketch A attached to this opinion. 

 

2 
 

Section 8.2.1 sets forth the purpose of the wetlands by-law as follows: 

“[T]o preserve and protect the water bodies, water courses and wetlands in the Town of 
Burlington and their adjoining lands. 

“To protect the health and safety of persons and property against the hazards of flooding 
and contamination. 

“To preserve and maintain the groundwater table for water supply purposes. 

“To protect the natural environment. 

“To conserve the watershed area of the Town of Burlington for the health, safety, and 
welfare of the public.” 

 

3 
 

Under this regulation, promulgated by the Department of Environmental Quality 
Engineering, a “buffer zone” is defined as “that area of land extending one hundred (100) 
feet horizontally outward from the boundary of any area specified in 310 CMR 10.02(1)(a).” 
The latter regulation defines the areas subject to the protection of the Wetlands Protection 
Act, and includes banks bordering on any stream. Under 310 Code Mass.Regs. § 10.02(2)(b) 
(1983), any activity within the “buffer zone” requires the filing of a “Notice of Intent” with 
the local conservation commission, and compliance with the procedures specified in 310 
Code Mass.Regs. § 10.03 (1983), to obtain a permit to proceed with the work. The provision 
for a “buffer zone” does not appear in G.L. c. 131, § 40, and is a creation of the 
department in aid of its administrative implementation of the Wetlands Protection Act. 

 

4 
 

It is also agreed that, as presently sited, a portion of the church’s project is within the buffer 
zone and that the western corner of the proposed parking area is in the middle of the 
brook. 

 

5 In view of G.L. c. 131, §§ 40 and 40A, and 310 Code Mass.Regs. § 10, et seq. (1983), the 
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 church appears to agree that it would have to file a “Notice of Intent” with the conservation 
commission of Burlington and obtain a permit from the commission to construct its project 
on the land contained within the 100 foot buffer zone. At one point, the church had 
obtained a permit from the commission to proceed with its project subject to the 
commission’s “Order of Conditions [under] Wetlands Protection Act.” The church, 
nevertheless, could not proceed because of the use limitations imposed on the entire 
wetlands district by § 4.4.0 of the by-law. If the church’s argument as to the G.L. c. 40A, 
§ 3, is rejected, and if the problem with the placement of the wetlands district boundary is 
eventually resolved, the church, in view of an error in its original plans which placed part 
of its project in the brook, see note 4, supra, will have to proceed anew with the siting of 
its project and with obtaining appropriate wetlands approvals. 

 

6 
 

The sweep and neutrality of the act can be seen in the provision of G.L. c. 131, § 40, that 
“[n]o person” shall disturb a wetland without proper permission. The term “person” is 
broadly defined in § 40 to “include any individual, group of individuals, association, 
partnership, corporation, company, business organization, trust, estate, the 
commonwealth or political subdivision thereof, administrative agency, public or quasi-
public corporation or body, or any other legal entity or its legal representative, agents or 
assigns.” This definition plainly includes the church. 

 

7 
 

It cannot be said that anything in the Attorney Gen. v. Dover decision, supra, or in the 
Sisters of the Holy Cross v. Brookline decision, supra, the two leading cases on the meaning 
of what is now § 3 of c. 40A, contemplated that the religious use exemption should apply 
to wetlands protection. These cases were decided seventeen and three years, respectively, 
before the 1967 enactment of the Wetlands Protection Act. 

Further support for the conclusion that § 3 was not intended to override local wetlands 
protection by means of a zoning by-law can be discerned from the last sentence of the first 
paragraph of § 3 of c. 40A, and from the eighteenth paragraph of c. 131, § 40, as 
appearing in St. 1975, c. 363, § 2, dealing with the preservation of agricultural uses. These 
passages appear to reflect a desire on the Legislature’s part to strike a balance between 
competing preservation policies (i.e., those of conserving agricultural lands while 
preserving wetlands). The laws appear to insure minimum regulation of agricultural lands 
but render encroachment of these lands onto wetlands subject to State scrutiny. There is 
no similar exemption for religious uses, and the church’s desire to erect its building and 
attendant parking lot presents no such competing preservation interest. Finally, there is 
nothing in the history of c. 40A, § 3, which suggests an intention on the part of the 
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Legislature to permit a religious organization to make use of a given parcel when no other 
person or organization would be permitted to use the same parcel for any purpose. 

 

8 
 

In arriving at this construction, we have not placed reliance on the action of the town 
meeting because of the settled rule of statutory construction that rejection of a proposed 
by-law amendment has little or no bearing on the proper interpretation of an existing by-
law. See Framingham Clinic v. Zoning Bd. of Appeals of Framingham, 382 Mass. 283, 295, 
415 N.E.2d 840 (1981). See also 2A Sutherland, Statutory Construction § 48.18 (4th ed. 
1984 and 1985 Supp.); Dickerson, The Interpretation and Application of Statutes 179–183 
(1975). 

 

9 
 

The church maintains that, in these circumstances, we should enforce a boundary that is 
most favorable to the landowner. The case law does not favor such a result, see Turnpike 
Realty Co. v. Dedham, 362 Mass. 221, 223, 284 N.E.2d 891 (1972), cert. denied, 409 U.S. 
1108, 93 S.Ct. 908, 34 L.Ed.2d 689 (1973), and the other cases cited by the church do not 
support the conclusion the church advances. 
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Synopsis 

Property owner challenged decision by Board 

of Appeals of Westwood denying his 

application for building permit to renovate 

and use barn on lot zoned for “single 

residence” as child care facility. The Land 

Court Department, Suffolk County, Leon J. 

Lombardi, J., ordered board to issue the 

requested building permit. Board appealed. 

The Appeals Court, Laurence, J., held that: 

(1) proposed use of barn as child care facility 

qualified for statutory child care facility 

exemption, and (2) evidence established that 

imposition of town’s dimensional setback 

and height zoning requirements on proposed 

use of barn was unreasonable. 

  

Affirmed. 

  

Procedural Posture(s): On Appeal. 

Attorneys and Law Firms 

**48 *818 Thomas P. McCusker, Jr., Boston, 

for defendant. 

Mark Bobrowski, Foxboro, for plaintiff. 

Before BROWN, GREENBERG and 

LAURENCE, JJ. 

Opinion 

 

LAURENCE, Justice. 

 

Joseph Petrucci and six family members 

reside in his home on a 53,000 square foot lot 

in Westwood’s “single residence” zoning 

district. In 1995, he proposed to establish a 

child care facility in a barn located on his 

property. After interior renovations to the 

barn that would leave its exterior and 

footprint unchanged, the facility would serve 

forty-seven children daily and be staffed by 

six adults. The Westwood building *819 

commissioner (commissioner) denied 

Petrucci’s application for a building permit to 

begin the renovations. The denial was 

affirmed by the Westwood board of appeals 

(board), which agreed with the commissioner 

that Petrucci **49 was not entitled to the 

“child care facility exemption” he was 

relying on under G.L. c. 40A, § 3, third 

par., because the proposed use was not 

properly either “primary, accessory or 

incidental.”1 Following Petrucci’s appeal 

pursuant to G.L. c. 40A, § 17, a Land Court 

judge agreed with Petrucci that the claimed 

exemption for a child care facility under § 

3 applied and granted him partial summary 

judgment allowing the desired use. 

  

The judge remanded the matter to the 
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commissioner for review of Petrucci’s 

application on the issue of the applicability of 

the “reasonable regulations” that the statute 

permits municipalities to impose on such a 

facility (see note 1, supra). The 

commissioner thereafter rejected the 

application because the barn failed to comply 

with the zoning by-law’s rear yard, side yard, 

and height requirements. The board again 

affirmed the commissioner. After trial on the 

issue of the reasonableness of applying those 

regulations to the proposed project, the Land 

Court judge again upheld Petrucci, ruling that 

the imposition of the town’s dimensional 

restrictions was unreasonable and ordering 

the board to issue the requested building 

permit. On the board’s appeal, we affirm. 

  

1. Applicability of the § 3 exemption. The 

commissioner initially denied Petrucci’s 

application on his view that the proposed use 

“would result in the establishment of two 

princip[al] uses” on the property and was 

“not clearly accessory or incidental to a 

residential use.” The board concurred, *820 

because the proposed facility “was so 

intensive” as to constitute a primary use of 

the property, and it could find “no authority” 

for “two ... primary uses [to] ... be situated on 

one property.” The board further determined 

that the facility was not sufficiently 

“subordinate and related to the primary 

[residential] use of the property ... [to] be 

construed [as] ... accessory or incidental.” 

The judge concluded that the board’s 

reasoning was legally erroneous. He 

observed that nothing in the zoning by-law 

prohibited either child care facilities or the 

existence of more than one primary or 

principal use on a lot. He noted that the by-

law even appeared to contemplate the 

possibility of multiple primary uses.2 

  

The judge’s chief basis for endorsing 

Petrucci’s reliance on the § 3 exemption, 

however, was his rejection of the board’s 

restrictive construction of the statute. The 

board focused (both below and here) on the 

words “primary, accessory or incidental” in 

the third paragraph of § 3. It contended that 

the difference between those terms and the 

language of the immediately preceding 

(second) paragraph of § 3, providing a 

zoning exemption for educational or religious 

uses,3 betokened a much narrower exemption 

intended by the Legislature for child care 

facilities. 

  

The board’s argument runs thus: Whereas the 

exemption of the second paragraph of § 3 

speaks broadly and generally of “use for **50 

religious ... or for educational purposes,” the 

third paragraph requires that the child care 

facility “use” be either “primary, accessory or 

incidental.” Each of those words must be read 

literally so as to give them their customary 

meaning. *821 Since the principal use of the 

Petrucci property is already residential, the 

child care facility cannot be a “primary” use, 

because “[i]t is ... clear that you cannot have 

two primary uses [of the property] either 

under the by-law or by definition.”4 Nor can 

the facility pass muster as an “accessory” or 

“incidental” use under the zoning decisions 

construing those terms, which hold that such 

a use not only must be minor in significance 

to the primary use but also must have a 

normal or customary subordinate relationship 

to that use. Compare Harvard v. Maxant, 

360 Mass. 432, 438, 275 N.E.2d 347 (1971); 

Henry v. Board of Appeals of Dunstable, 

418 Mass. 841, 844–846, 641 N.E.2d 1334 

(1994); Gallagher v. Board of Appeals of 

Acton, 44 Mass.App.Ct. 906, 907, 687 
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N.E.2d 1277 (1997); Maselbas v. Zoning 

Bd. of Appeals of N. Attleborough, 45 

Mass.App.Ct. 54, 56–57, 694 N.E.2d 1314 

(1998). Given the size of the facility (six 

adults and forty-seven children) in relation to 

the several Petrucci family members already 

there engaged in “typical family” residential 

living, it will be so comparatively large, 

intensive, and separate an operation as to be 

neither accessory nor incidental.5 

  

 Assuming, without deciding, that the 

proposed child care facility cannot be 

deemed “accessory” or “incidental” to a 

residential use, we nonetheless conclude that 

the board was wrong and the judge correct in 

determining that the facility qualified for the 

exemption of the third paragraph of G.L. c. 

40A, § 3. We need look no further than the 

language of the statute, which states that a 

zoning by-law may not “prohibit, or *822 

require a special permit for, the use of ... 

structures, or the expansion of existing 

structures, for the primary ... purpose of 

operating a child care facility.” Petrucci’s 

proposal falls squarely within that injunction. 

His existing structure, the barn, will be used 

(whether or not expanded) for the primary, 

indeed the sole, purpose of housing a child 

care facility operation; it cannot, therefore, be 

prohibited or subject to special permit 

requirements.6 

  

Even were the board correct in its assertion 

that the Westwood by-law does not permit 

multiple primary uses on a single lot, such a 

prohibition is exactly what the statute 

declares impermissible with respect to child 

care facilities. The board’s reiterated 

assertions that the exemption applies only 

where the child care facility can be 

characterized as the sole primary use “of the 

property” overlook the second half of the 

disjunctive statutory phrase, “use of land or 

structures.” The board thereby runs afoul of 

Watros v. Greater Lynn Mental Health & 

Retardation Assn., Inc., 421 Mass. 106, 653 

N.E.2d 589 (1995), dealing with the 

educational purpose exemption of the second 

paragraph of § 3. 

  

 In dismissing the argument of abutters who 

challenged the proposed use on **51 

residential property of a barn to house and 

educate retarded adults—that the exemption 

applied only when the educational use 

occupied the entire property—the court in 

Watros stressed that the second paragraph 

“speaks not once, but twice, of ‘land or 

structures’ as the focus of the exemption.” 

421 Mass. at 113, 653 N.E.2d 589. The 

“constrictive result” flowing from the 

abutters’ reading of the statute was “neither 

required by the language of the statute nor 

consistent with its purpose,” id. at 114, 653 

N.E.2d 589, which was “to prevent local 

interference with the use of real property”—

whether of land or of structures thereon—for 

the exempt purposes identified in the statute. 

Id. at 113, 653 N.E.2d 589. Here, also, the 

plain language of the statute (which, as in 

Watros, speaks not once but twice of “land or 

structures”) and its manifest intent—to 

broaden, rather than narrow, the 

opportunities for establishing child care 

facilities in the Commonwealth7—

overwhelm the board’s constrictive effort to 

parse any *823 substantial child care facility 

on a residential property out of the statute.8 

  

*824 2. Reasonableness of regulations. As in 

Campbell v. City Council of Lynn, 415 Mass. 

772, 777 & n. 6, 616 N.E.2d 445 (1993), we 

are concerned with a prior nonconforming 
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structure. Despite the Campbell precedent, 

however, there was no inquiry as to whether 

alterations necessary to transform the barn 

**52 into a child care facility would take it 

outside the protection granted by G.L. c. 

40A, § 6, to prior nonconforming structures. 

Pursuant to G.L. c. 40A, § 3, there could be 

no denial of the right to use the barn as a child 

care facility. Accordingly, analysis pursuant 

to § 6 would not turn on any impact of the 

use of the barn as a child care facility but on 

whether the barn structure, as altered, would 

be substantially more detrimental to the 

neighborhood than the existing 

nonconforming structure. 

  

This case was decided in the Land Court 

solely on the basis of G.L. c. 40A, § 3, third 

par., and, while it appears unlikely that the 

proposed renovations of the barn would fail 

the § 6 test, the record does not invite 

resolution under § 6. In any event, we 

conclude that Petrucci is entitled to relief 

based on § 3 and that there is no reason to 

require proceedings under § 6. See 

Campbell v. City Council of Lynn, 415 Mass. 

at 777–778 n. 6, 616 N.E.2d 445. 

  

The judge ruled that Petrucci had 

successfully demonstrated the 

unreasonableness of the dimensional 

requirements that the commissioner and the 

board imposed upon the barn. The relevant 

sections of the by-law require a side yard 

width of twenty feet and a rear yard depth of 

thirty feet, with a maximum building height 

of twenty-five feet. The barn is over thirty-

four feet high and is located only twelve feet 

from both the side and rear lot lines. 

Compliance with the zoning requirements is 

possible only if the barn is physically 

relocated on the lot.9 

  

The parties agree that the controlling 

authority on the reasonableness *825 of the 

application of zoning regulations to exempt 

uses under G.L. c. 40A, § 3, is Trustees 

of Tufts College v. Medford, 415 Mass. 753, 

616 N.E.2d 433 (1993),10 which announced 

an ad hoc, fact-specific approach to resolving 

disputes in most § 3 situations: 

  

“[T]he question of the reasonableness of a 

local zoning requirement, as applied to a 

proposed ... [exempt] use, will depend on 

the particular facts of each case. Because 

local zoning laws are intended to be 

uniformly applied, an [applicant] ... 

making challenges similar to those made 

by Tufts will bear the burden of proving 

that the local requirements are 

unreasonable as applied to its proposed 

project. The ... [applicant] might do so by 

demonstrating that compliance would 

substantially diminish or detract from the 

usefulness of a proposed structure, or 

impair the character of the ... [applicant’s 

property], without appreciably advancing 

the municipality’s legitimate concerns. 

Excessive cost of compliance with a 

requirement imposed [by the zoning 

ordinance] ..., without significant gain in 

terms of municipal concerns, might also 

qualify as unreasonable regulation of an ... 

[exempt] use.” (Footnote omitted.) 

415 Mass. at 759–760, 616 N.E.2d 433. 

The judge’s conclusion, that enforcing 

Westwood’s dimensional controls in 

Petrucci’s circumstances would be 

unreasonable, represented a proper 

application of the factors set forth in Tufts 

College. 

 Based upon the trial testimony of Petrucci’s 
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expert witnesses on zoning issues and 

historic buildings and of Petrucci himself 

(who had been in the construction business 

**53 for thirty-five *826 years),11 the judge 

relied on the following findings and 

undisputed facts:12 The two-story, 4,960 

square foot barn was built between 1840 and 

1850 and is “a wonderful example” of the 

transitional “Greek Revival Italianate” style. 

As such, it is “a rare building form” that 

possesses historic and architectural merit 

deserving of preservation. It is surrounded by 

mature trees and particularly dense foliage on 

the sides closest to adjoining lots. In order to 

comply with the by-law by relocating the 

barn elsewhere on Petrucci’s lot, numerous 

mature trees would have to be cut down and 

removed (from both the old and the new 

locations), a new foundation excavated, the 

entire barn lifted up and moved to the new 

foundation, and its roof reconstructed to 

lower its height. All of that compliance work 

not only would destroy the barn’s unique 

Italianate cupola and Palladian window, but 

also would adversely change the massing of 

the structure, disturb the sense of the 

building’s continuity, and ruin both its 

historical character and architectural 

integrity. The cost to Petrucci to move the 

barn would be approximately $150,000, 

beyond the cost of renovating it to serve as a 

child care facility.13 The municipality’s 

legitimate concerns served by the setback and 

height requirements in the by-law—safety, 

aesthetics, and privacy14—would all be 

negatively affected by the *827 relocation of 

Petrucci’s barn. In its new, unscreened 

location, the barn would be significantly 

closer and more visible to Petrucci’s 

residence and to neighboring homes. As a 

result, the potential fire danger would be 

increased, the privacy of the Petruccis and 

their neighbors would be reduced, and the 

loss of so many trees would adversely impair 

the community’s character. Were the barn not 

moved and the child care facility abandoned, 

all of the present zoning infirmities would 

continue to exist. 

  

In light of this evidence, the judge 

determined that imposition of the town’s 

dimensional requirements on the project 

would levy excessive costs of compliance on 

Petrucci and effectively deny the use of the 

premises for a child care facility; would serve 

no valid goals of municipal zoning 

regulation, see Campbell v. City Council of 

Lynn, 415 Mass. at 779, 616 N.E.2d 445; and 

would, in fact, detrimentally affect 

neighborhood safety, aesthetics, and privacy. 

Therefore, he was satisfied that Petrucci had 

carried his burden under Tufts College of 

showing the unreasonableness of requiring 

compliance with those requirements. We 

agree.15 Contrast **54 Tufts College, 415 

Mass. at 762–764, 616 N.E.2d 433 

(challenged zoning requirements were not 

shown to be unreasonable as applied to 

project because applicant failed to put in any 

evidence regarding estimated cost or 

difficulty or hardship of compliance, whereas 

municipality demonstrated that compliance 

would enhance safety and ease serious 

parking problems in the affected area). 

  

 3. Judge’s ordering of the permit. The 

amended final judgment ordered the board, 

over its objection, to issue Petrucci a building 

permit for the child care facility. The board 

charged that such an order erroneously 

deprived abutters of their appellate *828 

rights under G.L. c. 40A, § 17. The board’s 

theory was that so long as it was defending its 

decisions upholding the commissioner, 
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abutters were adequately represented and not 

aggrieved; but that they might become 

aggrieved, on bases other than those relied on 

by the board, when the board issued the 

building permit. The judge observed that the 

board had failed to state that any such 

potential abutters even existed (much less to 

identify them or their supposedly novel, 

separate grievances) or to suggest any 

additional issues that might be raised by such 

hypothetical abutters. Consequently, he 

rejected the board’s position as sheer 

speculation supported by no relevant 

authority. He was satisfied that the facts in 

this case encompassed every criticism of the 

project which an abutter might reasonably 

raise in a § 17 appeal and reflected the 

board’s protective persistence in pursuing all 

legitimate issues. The judge’s refusal to allow 

further delay in implementing Petrucci’s 

lawful project appears eminently sound to us. 

It was an exercise of his discretion under § 

17 to grant such relief “as justice and equity 

may require,” since it is clear from the record 

that the same ultimate result would ensue 

from an unspecific remand as that effected by 

the challenged order. See Chira v. 

Planning Bd. of Tisbury, 3 Mass.App.Ct. 

433, 439–440, 333 N.E.2d 204 (1975), and 

cases cited; Selectmen of Stockbridge v. 

Monument Inn, Inc., 8 Mass.App.Ct. 158, 

163, 391 N.E.2d 1265 (1979), and cases 

cited, S. C., 14 Mass.App.Ct. 957, 438 

N.E.2d 365 (1982). Cf. Lapenas v. Zoning 

Bd. of Appeals of Brockton, 352 Mass. 530, 

533–534, 226 N.E.2d 361 (1967); 

MacGibbon v. Board of Appeals of Duxbury, 

369 Mass. 512, 520, 340 N.E.2d 487 (1976); 

Leominster Materials Corp. v. Board of 

Appeals of Leominster, 42 Mass.App.Ct. 458, 

463, 677 N.E.2d 714 (1997). 

  

Judgment affirmed. 

  

All Citations 
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Footnotes 
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General Laws c. 40A, § 3, third par., inserted by St.1990, c. 521, § 2, provides: 

“No zoning ordinance or bylaw in any city or town shall prohibit, or require a special 
permit for, the use of land or structures, or the expansion of existing structures, for the 
primary, accessory or incidental purpose of operating a child care facility; provided, 
however, that such land or structures may be subject to reasonable regulations 
concerning the bulk and height of structures and determining yard sizes, lot area, 
setbacks, open space, parking and building coverage requirements. As used in this 
paragraph, the term ‘child care facility’ shall mean a day care center or a school age child 
care program, as those terms are defined in section nine of chapter twenty-eight A.” 
(Emphasis added.) 
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2 
 

The judge quoted § 5 of the by-law, which states, in pertinent part: “No building or 
structure shall be constructed, and no building, structure or land shall be used, in whole or 
in part, for any purpose other than for one or more of the uses hereinafter set forth as 
permitted in the district in which said building, structure or land is located, or set forth as 
permissible by special permit in said district ....” (emphasis added). 

 

3 
 

General Laws c. 40A, § 3, second par., sets forth the so-called “Dover Amendment,” 
inserted by St.1950, c. 325, and reinserted by St.1975, c. 808, § 3, which provides, in 
pertinent part, that no zoning bylaw shall “prohibit, regulate or restrict the use of land or 
structures for religious purposes or for educational purposes on land owned or leased by 
the commonwealth or ... by a religious sect or denomination, or by a nonprofit educational 
corporation; provided, however, that such land or structures may be subject to reasonable 
regulations concerning the bulk and height of structures and determining yard sizes, lot 
area, setbacks, open space, parking and building coverage requirements.” 

 

4 
 

The board cites no statutory or decisional authority for this proposition. As indicated in 
note 2, supra, it was not at all “clear ... under the by-law.” 

 

5 
 

There are no Massachusetts cases explicating the status or character for zoning purposes 
of a child care facility located on residential property. Woodvale Condominium Trust v. 
Scheff, 27 Mass.App.Ct. 530, 533–535, 540 N.E.2d 206 (1989), dealing with the question 
whether a family day care business was permissible in a unit of a condominium, the master 
deed of which stated that the unit could be used “solely for residential dwelling purposes,” 
is as close as we can find. There, the court concluded that the many distinctions between 
normal, residential use and a busy day care operation made the latter so different from the 
former that it could not be deemed a usual incident of residential living. Cases in other 
jurisdictions appear divergent. Compare Schofield v. Zoning Bd. of Adjustment of Dennis, 
169 N.J.Super. 150, 154–155, 404 A.2d 357 (1979) (home day care of twelve to eighteen 
children is not incidental to residential use), and Metzner v. Wojdyla, 125 Wash.2d 445, 
452, 886 P.2d 154 (1994) (even small-scale child care incompatible with covenant 
restricting use of the property to residential purposes), with People v. Bacon, 133 Misc.2d 
771, 776–778, 508 N.Y.S.2d 138 (N.Y.Dist.Ct.1986) (home day care of children is a 
permissible accessory use in a residentially zoned district). 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST40AS3&originatingDoc=Id49580a3d3b111d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989098435&pubNum=578&originatingDoc=Id49580a3d3b111d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989098435&pubNum=578&originatingDoc=Id49580a3d3b111d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979109835&pubNum=162&originatingDoc=Id49580a3d3b111d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979109835&pubNum=162&originatingDoc=Id49580a3d3b111d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994247245&pubNum=661&originatingDoc=Id49580a3d3b111d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994247245&pubNum=661&originatingDoc=Id49580a3d3b111d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986156721&pubNum=602&originatingDoc=Id49580a3d3b111d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986156721&pubNum=602&originatingDoc=Id49580a3d3b111d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NC611F670788C11E7A86DC7EC377D5132&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=bccecb30b50d4e34932adca0e1b2e893&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I82ad5f71d38d11d9bf60c1d57ebc853e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=bccecb30b50d4e34932adca0e1b2e893&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5f149f91345211d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=bccecb30b50d4e34932adca0e1b2e893&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I6d29564bf59811d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=bccecb30b50d4e34932adca0e1b2e893&contextData=(sc.Search)


Petrucci v. Board of Appeals of Westwood, 45 Mass.App.Ct. 818 (1998)  

702 N.E.2d 47 

 

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 109 

 

 

6 
 

The judge did not rely on the plain language of the statute in rendering judgment for 
Petrucci, but his correct decision may be sustained on appeal on any sound basis. See 
Hickey v. Commissioner of Pub. Welfare, 38 Mass.App.Ct. 259, 263, 647 N.E.2d 62 (1995). 

 

7 
 

Aside from the very fact that it creates an exemption from local zoning restrictions, G.L. 
c. 40A, § 3, third par., defines “child care facility” as a “day care center” as that term is used 
in G.L. c. 28A. Chapter 28A, § 1(4), inserted by St.1972, c. 785, § 1, states that it is the 
policy and purpose of the Commonwealth to “promote the development of day care 
services in order to provide that such services shall be available in every community for all 
families which express a need for them.” Although clear statutory language ordinarily 
obviates the need to resort to rules of interpretation, Bronstein v. Prudential Ins. Co. of 
America, 390 Mass. 701, 704–705, 459 N.E.2d 772 (1984), both related statutes, see 
Plymouth County Retirement Assn. v. Commissioner of Pub. Employee Retirement, 410 
Mass. 307, 309–312, 571 N.E.2d 1386 (1991); Civitarese v. Middleborough, 412 Mass. 695, 
700–702, 591 N.E.2d 1091 (1992), and legislative history, see Commonwealth v. Gove, 
366 Mass. 351, 354–355 & n. 4, 320 N.E.2d 900 (1974), may be referenced by way of 
supplementary confirmation of the intent reflected in the words used. 

 

8 
 

The board cites Watros as supportive of its position, because of the court’s incidental 
observation there, 421 Mass. at 113, 653 N.E.2d 589, that the educational use 
exemption of G.L. c. 40A, § 3, second par., does not distinguish between “principal” and 
“accessory” uses, while the third paragraph of § 3 explicitly does. The board’s invocation 
of Watros fails precisely because it rests on the assumption, rejected by Watros, that an 
entire parcel of “land” must be used to benefit from the exemption and ignores the 
presence of the word “structure” in the statute. The board cites no other relevant authority 
for its statutory construction argument, but presumably relies on two standard canons. 
First, the use of different language in related statutes dealing with the same subject matter 
ordinarily indicates that different meanings were intended. See 2B Singer, Sutherland 
Statutory Construction § 51.02 (5th ed. 1992). Cf. Beeler v. Downey, 387 Mass. 609, 616, 
442 N.E.2d 19 (1982). However, like all such canons, this one does not apply when (as here) 
the statutory language is so clear as to make extrinsic aids unnecessary, especially an aid 
whose application would be contrary to the Legislature’s undoubted purpose. See Brady v. 
Brady, 380 Mass. 480, 483–484, 404 N.E.2d 75 (1980); Commonwealth v. Fall River Motor 
Sales, Inc., 409 Mass. 302, 315–316, 565 N.E.2d 1205 (1991). Second, “[w]henever possible, 
we give meaning to each word in the legislation; no word in a statute should be considered 
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superfluous.” International Org. of Masters, Mates & Pilots, Atl. & Gulf Maritime Region, 
AFL–CIO v. Woods Hole, Martha’s Vineyard & Nantucket S.S. Authy., 392 Mass. 811, 813, 
467 N.E.2d 1331 (1984). Again, even if applicable, this is not an ineluctable doctrine, see 
Bartlett v. Greyhound Real Estate Fin. Co., 41 Mass.App.Ct. 282, 289, 669 N.E.2d 792 (1996), 
and in any event must yield to the even more fundamental precept, expressly relied on by 
the Land Court judge, that “a strictly literal reading of a statute should not be adopted if 
the result will be to thwart or hamper the accomplishment of the statute’s obvious 
purpose, and if another construction which would avoid this undesirable result is possible.” 

Watros, 421 Mass. at 113, 653 N.E.2d 589. In light of our holding above, we do not have 
to depend upon the judge’s rationale—that by use of the words “primary, accessory or 
incidental” in the statute “the legislature intended to cover all bases ... and to leave no 
type of [child care facility] use beyond the reach” of the exemption—although we find the 
judge’s construction of this remedial statute persuasive. See Champigny v. 
Commonwealth, 422 Mass. 249, 251, 661 N.E.2d 931 (1996); Wonderland Greyhound Park, 
Inc. v. State Racing Commn., 45 Mass.App.Ct. 226, 233, 696 N.E.2d 964 (1998). We note, in 
this connection, that the board has failed to identify any use or purpose that might be but 
was not included or encompassed within the words “principal, accessory or incidental.” 

 

9 
 

The commissioner and the board determined that, short of relocation, Petrucci would have 
to obtain a variance, after site plan review. On Petrucci’s second motion for partial 
summary judgment, the judge ruled that the proposed exempt use could not be made 
subject to either variance procedures or site plan review, a conclusion in accord with 
Trustees of Tufts College v. Medford, 415 Mass. 753, 760, 765, 616 N.E.2d 433 (1993). The 
board has not questioned that ruling in this appeal. 

 

10 
 

In his first partial summary judgment decision, the judge ruled that the Tufts College 
analysis, though arising in an educational use context, was applicable to child care facilities 
(another ruling unchallenged here). The basic rationale of Tufts College has been applied 
to another provision of G.L. c. 40A, § 3. See Prime v. Zoning Bd. of Appeals of Norwell, 
42 Mass.App.Ct. 796, 802, 680 N.E.2d 118 (1997) (involving the agricultural use exemption 
of the first paragraph). Given the identity of the language of the “reasonable regulations” 
provisions in the second and third paragraphs of § 3, the teaching of Tufts College 
regarding the scope of the educational exemption vis-à-vis local zoning regulation was 
properly invoked by the judge. See Insurance Rating Bd. v. Commissioner of Ins., 356 Mass. 
184, 188–189, 248 N.E.2d 500 (1969); Green v. Board of Appeals of Provincetown, 404 
Mass. 571, 573, 536 N.E.2d 584 (1989). 
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11 
 

At the trial on the issue of the reasonableness of requiring Petrucci’s compliance with 
Westwood’s rear yard, side yard, and building height requirements, the board called no 
witnesses and adduced no evidence to show how the imposition of those limitations on 
Petrucci’s project would advance legitimate municipal concerns. 

 

12 
 

The board does not complain that any of the judge’s findings or the evidence presented by 
Petrucci’s witnesses on which the judge relied was erroneous, except with respect to the 
finding regarding the estimated cost of compliance to relocate the barn. The board’s 
challenge in that respect is wrong (see note 13, infra). 

 

13 
 

The board incorrectly maintains that the evidence regarding the cost of the barn’s 
relocation (and, hence, the “cost of compliance” highlighted by the Supreme Judicial Court 
in the Tufts College test) was tainted by hearsay. This assertion overlooks the fact that 
Petrucci testified to his own understanding of the cost to move the barn, based on his 
thirty-five years of experience as a licensed builder. See Colangeli v. Construction Serv. Co., 
353 Mass. 527, 529–530, 233 N.E.2d 192 (1968); Varney v. Donovan, 356 Mass. 739, 255 
N.E.2d 605 (1970); Larabee v. Potvin Lumber Co., 390 Mass. 636, 643, 459 N.E.2d 93 
(1983). The judge noted that this testimony was received without objection. In any event, 
the judge ruled, quite appropriately in our view, that “it is a matter of common sense that 
the cost to move a structure of the size and age of this barn would be significant.” 

 

14 
 

The board does not disagree that these are the municipal purposes served by the relevant 
by-law requirements. 

 

15 
 

The board’s sole criticism of the judge’s decision on the issue of regulatory reasonableness 
(other than its misplaced assertion that Petrucci’s cost of compliance evidence was 
hearsay, see note 13, supra) is that Petrucci did not demonstrate what the profits might 
be from his venture, which, the board suggested, might easily support the cost of 
compliance and make it reasonable. The board’s critique fails in two respects. First, it rests 
on the assumption, contrary to the record, that the child care facility would be a 
commercial, for-profit enterprise. Second, it is based on the premise that different 
standards for gauging the costs of compliance ought to apply for proprietary as opposed 
to nonprofit chid care facilities. That premise finds no support in the language of the 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968120575&pubNum=578&originatingDoc=Id49580a3d3b111d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968120575&pubNum=578&originatingDoc=Id49580a3d3b111d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970122090&pubNum=578&originatingDoc=Id49580a3d3b111d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970122090&pubNum=578&originatingDoc=Id49580a3d3b111d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984101310&pubNum=578&originatingDoc=Id49580a3d3b111d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984101310&pubNum=578&originatingDoc=Id49580a3d3b111d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I28566f52d46c11d9bf60c1d57ebc853e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=bccecb30b50d4e34932adca0e1b2e893&contextData=(sc.Search)


Petrucci v. Board of Appeals of Westwood, 45 Mass.App.Ct. 818 (1998)  

702 N.E.2d 47 

 

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 112 

 

statute, nor in its purpose. Such a discrimination on the basis of corporate form would tend 
to create a significant disincentive for the private sector to address the public purpose of 
making child care services as widely available as their need requires. See note 7, supra. 
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Synopsis 

Background: Private college brought action 

against town, seeking declaration that 

proposed development of residential and 

educational facilities was exempt from local 

zoning laws under Dover Amendment. The 

Land Court Department, Suffolk County, 

Alexander H. Sands, III, J., entered summary 

judgment in favor of town. College applied 

for direct appellate review. 

  

Holdings: The Supreme Judicial Court, 

Lenk, J., held that: 

  

college was required to show that proposed 

facility had a primarily educational purpose, 

and 

  

fact issue precluded summary judgment. 

  

Vacated and remanded. 

  

Procedural Posture(s): On Appeal; Motion 

for Summary Judgment. 
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Opinion 

 

**349 LENK, J. 

 

*281 The Dover Amendment, G.L. c. 40A, 

§ 3, second par., exempts from certain local 

zoning laws land or structures that are to be 
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used by nonprofit educational institutions for 

“educational purposes.” The plaintiff, a 

private college, brought suit against a town 

and a local zoning authority (defendants), 

seeking, among other things, a declaration 

that its proposed development of residential 

and educational facilities for older adults 

known as “Regis East” qualifies for 

protection under the Dover Amendment. A 

Land Court judge granted summary judgment 

in favor of the defendants. The plaintiff 

appealed and we granted its application for 

direct appellate review. Because we cannot 

conclude that the plaintiff “has no reasonable 

expectation” of demonstrating that Regis 

East will primarily operate in furtherance of 

educational purposes, Kourouvacilis v. 

General Motors Corp., 410 Mass. 706, 716, 

575 N.E.2d 734 (1991), we vacate the 

judgment and remand the case to the Land 

Court.2 

  

1. Background. a. Facts. The parties stipulate 

that the plaintiff is a “non-profit educational 

corporation” within the meaning of the Dover 

Amendment.3 The plaintiff offers both 

graduate and undergraduate degrees, operates 

a continuing education program designed for 

senior citizens residing in the town of Weston 

(Weston) and surrounding communities, and 

maintains established nursing and social 

work programs. 

  

*282 The plaintiff is affiliated with the 

Congregation of the Sisters of St. Joseph, a 

Catholic religious order whose members 

continue to form a majority of the plaintiff’s 

board of governors. Since 1927, either the 

plaintiff or the Sisters of St. Joseph have held 

title to approximately 130 acres of land in 

Weston. The plaintiff’s campus presently 

occupies approximately seventy of these 

acres, and is located on the western side of 

Wellesley Street, a street that bisects the 

larger parcel of campus land. The proposed 

development, Regis East, will be across the 

street on a site of approximately sixty acres 

that is at present largely wooded and 

undeveloped. 

  

As planned, Regis East will comprise eight 

buildings, with a total built area of 766,600 

square feet.4 The motion judge inferred based 

on facts in the record that the residential units 

themselves would occupy approximately 

470,000 square feet, accounting for 

approximately sixty per cent of the built area. 

The remaining (nonresidential) area is 

expected to be used for a variety of purposes, 

including dining, meetings and events, fitness 

activities, healthcare, and recreation. The 

project’s nonresidential area will also house 

classrooms, a “Children’s Center,” and an 

“Adult Day Care Center.” The nonresidential 

area will contain a central connecting 

“promenade,” with two levels of parking 

underneath it. 

  

Residents at Regis East will live in apartment 

units of about 1,300 square feet. They are 

expected to average seventy-five years of age 

at the time of their arrival. They will be 

admitted based on an application and 

interview process, the details of **350 which 

remain unspecified. Residents will be 

required to pay an entrance fee of between 

$700,000 and $1 million that, in large part, 

will be returnable to them, or their estates, 

should they leave. They will also pay a 

monthly fee of approximately $4,000.5 

  

The plaintiff indicates by affidavit that 

residents will be assigned “academic 

advisors” and will be required to enroll in a 
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minimum of two courses per semester,6 

which they will choose *283 in consultation 

with their advisors. Residents will be able to 

satisfy the minimum course requirement 

through courses offered to students enrolled 

in degree-granting programs, the current 

continuing education program, or self-

directed study approved by the resident’s 

academic advisor and by a person holding the 

title of “the Dean of the East Campus.” 

  

Residents will also be able to enroll in more 

than the minimum required level of classes, 

and potentially to pursue degrees and 

certificates awarded to the plaintiff’s current 

student body. Further, residents will be 

assigned a “wellness coordinator,” and will 

be required to take health and fitness classes 

offered “through” the plaintiff. The plaintiff 

avers that these requirements will be 

individualized and coordinated through a 

“Wellness and Education Curriculum Plan” 

that will account for each resident’s 

individual intellectual and physical abilities 

and interests, and that will be approved by the 

dean. 

  

The plaintiff also anticipates a level of 

integration between Regis East and its 

existing campus. Residents will have full 

access to facilities and events on the west 

campus. West campus students also are 

expected to be able to take advantage of 

nursing and social work opportunities that 

may arise at Regis East. The plaintiff 

emphasizes, in particular, that students 

enrolled in its degree-granting nursing 

programs could potentially obtain clinical 

placements at Regis East.7 However, the 

plaintiff has provided few specifics on how 

such internships and clinical placements will 

be implemented. 

  

b. Procedural history. In 2005, the plaintiff 

petitioned the zoning board of appeals of 

Weston (zoning board) for relief from certain 

of Weston’s municipal zoning regulations 

that would otherwise preclude construction 

of the Regis East development. The zoning 

board denied this petition, based in part on its 

determination that it did not have jurisdiction 

to find that Weston’s zoning regulations were 

preempted by the Dover *284 Amendment. 

The plaintiff then brought an action in the 

Land Court against Weston and its zoning 

board. 

  

A Land Court judge determined that the 

zoning board did have jurisdiction to 

determine whether the project was protected 

under the Dover Amendment, and remanded 

the matter for such a determination. On 

remand, the zoning board again denied the 

plaintiff’s petition. The parties then returned 

to the Land Court. The judge subsequently 

granted summary **351 judgment for the 

defendants, concluding that the plaintiff’s 

proposed use of Regis East did not fall within 

the protection of the Dover Amendment. 

  

The judge rested his decision on a 

determination that Regis East’s educational 

purpose “seems subordinate to [the 

plaintiff’s] desire to provide elderly housing 

and/or a source of revenue.” He noted further 

that the record was “unclear” whether the 

plaintiff would in practice insist on the 

residents participating in educational 

programs, and specifically whether the 

plaintiff would in fact evict residents who 

failed to complete the minimum course 

requirement. Finally, he echoed the 

defendants’ concern that “elements” of the 

project’s educational components were 
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“vague.” 

  

2. Discussion. We first address the scope of 

the Dover Amendment’s protection of “the 

use of land or structures for ... educational 

purposes.” Concluding that the statute 

protects only those uses serving primarily 

educational purposes, we then address 

whether the plaintiff has shown that the 

record before the motion judge contains 

evidence sufficient to create a material 

dispute of fact whether Regis East has as its 

dominant purpose a goal that “reasonably 

could be described as educationally 

significant.” Whitinsville Retirement 

Soc’y, Inc. v. Northbridge, 394 Mass. 757, 

761 n. 3, 477 N.E.2d 407 (1985) (Whitinsville 

). 

  

 a. Standard of review. We review a grant of 

summary judgment de novo. Miller v. 

Cotter, 448 Mass. 671, 676, 863 N.E.2d 537 

(2007). Summary judgment is appropriate 

when, “viewing the evidence in the light most 

favorable to the nonmoving party, all 

material facts have been established and the 

moving party is entitled to a judgment as a 

matter of law.” Augat, Inc. v. Liberty Mut. 

Ins. Co., 410 Mass. 117, 120, 571 N.E.2d 357 

(1991), and cases cited. 

  

b. Scope of protected educational purposes. 

The Dover Amendment provides, in relevant 

part: 

*285 “[N]or shall any [zoning] ordinance or 

by-law prohibit, regulate or restrict the use 

of land or structures for religious purposes or 

for educational purposes on land owned or 

leased by the commonwealth or any of its 

agencies, subdivisions or bodies politic or by 

a religious sect or denomination, or by a 

nonprofit educational corporation; provided, 

however, that such land or structures may be 

subject to reasonable regulations concerning 

the bulk and height of structures and 

determining yard sizes, lot area, setbacks, 

open space, parking and building coverage 

requirements” (emphasis added). 

  

We have construed this text on a number of 

occasions. See, e.g., Whitinsville, supra at 

759–761, 477 N.E.2d 407; Fitchburg 

Hous. Auth. v. Board of Zoning Appeals of 

Fitchburg, 380 Mass. 869, 872–874, 406 

N.E.2d 1006 (1980) (Fitchburg ); Kurz 

v. Board of Appeals of N. Reading, 341 Mass. 

110, 113, 167 N.E.2d 627 (1960). In so doing, 

we have emphasized that the word 

“education,” as employed in Massachusetts 

statutes and cases, “is a broad and 

comprehensive term.” Mount Hermon 

Boys’ Sch. v. Gill, 145 Mass. 139, 146, 13 

N.E. 354 (1887). We have refused to limit 

Dover Amendment protection to traditional 

or conventional educational regimes. 

  

We have also, however, recognized two 

commonsense and interrelated limits on the 

statute’s application. The first is that the 

Dover Amendment protects only those uses 

of land and those structures that have as their 

bona fide goal something that can reasonably 

be described as “educationally significant.” 

 **352 Whitinsville, supra at 761 n. 3, 477 

N.E.2d 407. The second is that the 

educationally significant goal must be the 

“primary or dominant” purpose for which the 

land or structures will be used. Id. at 760, 

citing Cummington Sch. of the Arts, Inc. v. 

Assessors of Cummington, 373 Mass. 597, 

603, 369 N.E.2d 457 (1977). See 

Fitchburg, supra at 874, 406 N.E.2d 1006. 
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 i. Nontraditional educational goals. A 

proposed use of land or structures may have 

an educational purpose notwithstanding that 

it serves nontraditional communities of 

learners in a manner tailored to their 

individual needs and capabilities. 

Fitchburg, supra at 874–875, 406 N.E.2d 

1006. Accordingly, we have concluded that 

the Dover Amendment applied to certain 

facilities for the disabled or the infirm, 

notwithstanding that the education afforded 

by such institutions differed markedly from 

that offered by *286 “traditional” academic 

institutions. See id. at 869–870, 406 

N.E.2d 1006 (residential facility in which 

“adults, with histories of mental difficulties, 

will live while being trained in skills for 

independent living, such as self-care, 

cooking, job seeking, budgeting, and making 

use of community resources”); Gardner–

Athol Area Mental Health Ass’n v. Zoning 

Bd. of Appeals of Gardner, 401 Mass. 12, 13–

14, 513 N.E.2d 1272 (1987) (residential 

facility where adults with mental disabilities 

“would be taught daily living, as well as 

vocational skills”). 

  

 These cases comport not only with the 

longstanding view in Massachusetts that 

“[e]ducation is a broad and comprehensive 

term,”8 Mount Hermon Boys’ Sch. v. Gill, 

supra at 146, 13 N.E. 354, but also with the 

legislative history of the Dover Amendment. 

As part of a general revision of the zoning 

statutes in 1975, the Department of 

Community Affairs proposed that Dover 

Amendment protection be limited to 

“school[s]” or analogous “place [s] or 

facilit[ies].” See 1972 House Doc. No. 5009 

at 84. In rejecting this language, the 

Legislature chose not to adopt a statutory test 

that would limit Dover Amendment 

protection only to projects similar to 

“schools,” a term fairly read as denoting 

traditional educational institutions. Such a 

rejection “provides an indication that the 

Legislature did not want” the protection of 

the Dover Amendment to be limited only to 

those facilities closely analogous to 

traditional schools and colleges.9 

Commonwealth v. Houston, 430 Mass. 616, 

625, 722 N.E.2d 942 (2000). See *287 

Green v. Wyman–GordonCo., 422 Mass. 

551, 556, 664 N.E.2d 808 (1996), **353 

citing 2A Singer, Sutherland Statutory 

Construction § 48.04 (5th ed. 1992). 

  

In light of the historically broad meaning 

accorded the word “education,” and the 

flexibility preserved by the Legislature in its 

1975 rewording of the Dover Amendment, 

we are unwilling to conclude that a party 

seeking the protection of the Dover 

Amendment is required to show that its 

proposed use of land will be analogous to a 

traditional educational institution. Thus, 

there is no reason why, in principle, the 

promotion of “the cognitive and physical 

well being of elderly persons” through 

academic and physical instruction could not 

be an educational purpose under the Dover 

Amendment. See Lasell Village, Inc. v. 

Assessors of Newton, 67 Mass.App.Ct. 414, 

423, 854 N.E.2d 119 (2006). 

  

ii. Primary educational purpose. That 

conclusion does not, however, dispose of the 

case before us. In our prior Dover 

Amendment cases, unlike the present action, 

the parties did not dispute the primary 

purposes to be accomplished by the 

challenged projects, but rather questioned 

whether those purposes were properly 

characterized as “educational.” See, e.g., 
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Whitinsville, supra at 759, 477 N.E.2d 407 

(no dispute that facility would “teach[ ] 

[elderly residents] crafts and provid[e] 

entertainment and stimulus for them”); 

Fitchburg, supra at 870, 874, 406 N.E.2d 

1006 (no dispute that facility would house 

“adults, with histories of mental difficulties, 

... while ... train[ing them] in [specified] skills 

for independent living”). Here, the concern 

expressed both by the judge and by the 

defendants is that the project may not in fact 

operate as the plaintiff claims it will. In the 

zoning board’s view, the educational aspects 

of the Regis East development are so 

“amorphous, flexible and vague” as to 

suggest that they are mere “window 

dressing” for what is essentially a “luxury 

residential” complex. 

  

It is well settled that purely residential and 

purely recreational projects are not referred 

to in normal usage as “educational,” 

notwithstanding that the residences may be 

quiet and conducive to study, Phi Beta 

Epsilon Corp. v. Boston, 182 Mass. 457, 459, 

65 N.E. 824 (1903), or that the recreation 

provided “be entertainment of the highest and 

most beneficial type.” Boston Symphony 

Orch. v. Assessors of Boston, 294 Mass. 248, 

256, 1 N.E.2d 6 (1936). Further, we have 

required not only that a proposed use of land 

have *288 educational purposes, but also that 

these purposes be “primary or dominant.” 

Gardner–Athol Area Mental Health Ass’n v. 

Zoning Bd. of Appeals of Gardner, 401 Mass. 

12, 18, 513 N.E.2d 1272 (1987) (Lynch, J., 

dissenting). Thus, the plaintiff must show not 

only that Regis East will serve educational 

purposes, but that such purposes predominate 

over Regis East’s residential and recreational 

components. 

  

The plaintiff challenges this dominant 

purpose requirement. Noting that the words 

“primary” and “dominant” do not appear in 

the statutory text, the plaintiff contends that 

Regis East should qualify as a “use of land 

for ... educational purposes” so long as the 

project incorporates more than “incidental” 

educational components. Although the 

dominant purpose requirement represents a 

judicial gloss on the statute, it is consistent 

with the statutory language and furthers the 

purposes of the act.10 

  

**354 In employing the phrase “educational 

purposes,” the Legislature used “everyday 

words” that must be interpreted in view of 

common usage. See Kurz v. Board of 

Appeals of N. Reading, 341 Mass. 110, 112, 

167 N.E.2d 627 (1960). See also Schulman 

v. Attorney Gen., 447 Mass. 189, 191, 850 

N.E.2d 505 (2006), quoting Mazzone v. 

Attorney Gen., 432 Mass. 515, 526, 736 

N.E.2d 358 (2000) (Legislature presumed to 

employ statutory terms in manner consistent 

with their “common *289 and approved 

usage”). “[I]n a broad sense, anything taught 

might be considered, to a greater or less 

degree, educational.” Kurz v. Board of 

Appeals of N. Reading, supra at 113, 167 

N.E.2d 627. That being said, however, the 

Dover Amendment is a statute regulating 

“land use, not philosophy,” Needham 

Pastoral Counseling Ctr. v. Board of Appeals 

of Needham, 29 Mass.App.Ct. 31, 34, 557 

N.E.2d 43 (1990), and a facility would only 

be described as “educational” in common 

usage if it served primarily educational 

purposes.11 Whitinsville, supra at 760, 477 

N.E.2d 407. See Black’s Law Dictionary 592 

(9th ed. 2009) (defining “educational 

institution” as “all buildings and grounds 

necessary to accomplish the full scope of 
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educational instruction” [emphasis supplied] 

). 

  

 Moreover, the Dover Amendment represents 

a specific exception to the general power of 

municipalities to adopt and enforce zoning 

regulations and by-laws. See Crall v. 

Leominster, 362 Mass. 95, 101–102, 284 

N.E.2d 610 (1972). “The whole of the Dover 

Amendment ... seeks to strike a balance 

between preventing local discrimination 

against an educational use, ... and honoring 

legitimate municipal concerns that typically 

find expression in local zoning laws” 

(citation omitted). Trustees of Tufts 

College v. Medford, 415 Mass. 753, 757, 616 

N.E.2d 433 (1993). As a practical matter, the 

protection afforded by the Dover 

Amendment can be financially advantageous 

to the land owner. Because the statutory 

purpose of preventing local discrimination 

against educational uses is only furthered if 

the intended use of the land is in fact 

educational, the term **355 “educational 

purposes” should be construed so as to 

minimize the risk that Dover Amendment 

protection will improperly be extended to 

situations where form has been elevated over 

substance.12 See Rice, *290 Re–Evaluating 

the Balance Between Zoning Regulations and 

Religious and Educational Uses, 8 Pace 

L.Rev. 1, 42 (1988). 

  

The primary purpose requirement 

accordingly reflects the concern that the 

Dover Amendment protect only those 

projects in fact having as their primary and 

genuine purpose a “goal that reasonably 

could be described as educationally 

significant.” Whitinsville, supra at 761 n. 

3, 477 N.E.2d 407. Otherwise put, the 

requirement helps ensure that a party 

invoking Dover Amendment protection does 

so without engrafting an educational 

component onto a project in order to obtain 

favorable treatment under the statute. 

  

The dominant purpose requirement is 

consistent with the zoning act as a whole. In 

categorizing uses of land under the zoning 

act, courts have traditionally sought to 

determine the principal use of an 

establishment “viewed in its totality.” See, 

e.g., Foxborough v. Bay State Harness Horse 

Racing & Breeding Ass’n, 5 Mass.App.Ct. 

613, 617, 619, 366 N.E.2d 773 (1977). Once 

identified, that principal use rather than any 

subsidiary use generally controls 

determinations of the property’s consistency 

with zoning ordinances. See, e.g., Henry v. 

Board of Appeals of Dunstable, 418 Mass. 

841, 844, 641 N.E.2d 1334 (1994); Petros 

v. Superintendent & Inspector of Bldgs. of 

Lynn, 306 Mass. 368, 371–372, 28 N.E.2d 

233 (1940). Thus, the requirement that it is a 

project’s primary purpose rather than any 

subsidiary purpose that controls whether it is 

protected by the Dover Amendment is 

consistent with an interpretation of the statute 

as part of a “harmonious[ ] ... [and] consistent 

body” *291 of land use law. Cf. Boston Hous. 

Auth. v. Labor Relations Comm’n, 398 Mass. 

715, 718, 500 N.E.2d 802 (1986). 

  

Our courts have repeatedly observed that 

zoning ordinances are only equitable, and 

only likely to succeed, if they are applied 

uniformly. See Amberwood Dev. Corp. v. 

Board of Appeals of Boxford, 65 

Mass.App.Ct. 205, 212, 837 N.E.2d 1161 

(2005), and cases cited. Indeed, the 

Legislature requires by statute that, with 

specified exceptions, zoning ordinances or 

bylaws “shall be uniform within the district 
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for each class or kind of structures or uses 

permitted.” G.L. c. 40A, § 4. While the Dover 

Amendment creates an exception to this 

general rule of uniformity, it does not  **356 

effect a wholesale suspension of that 

principle. See Campbell v. City Council of 

Lynn, 415 Mass. 772, 778, 616 N.E.2d 445 

(1993); Trustees of Tufts College v. 

Medford, supra at 760–761, 616 N.E.2d 433. 

It is fitting, therefore, that the statute preempt 

the uniform application of zoning laws only 

where those laws impede the use of land for 

educational activities, and not where their 

primary effect is on noneducational uses. 

  

 Hence, we reaffirm that in order to claim the 

protection of the Dover Amendment’s 

“educational purposes” clause, a landowner 

must demonstrate that its use of land will 

have as its primary purpose a goal that can 

reasonably be described as educationally 

significant. 

  

c. Summary judgment. As discussed, supra, 

in order for Regis East to qualify for Dover 

Amendment protection, the plaintiff must 

establish that the residential and recreational 

aspects of Regis East do not constitute its 

primary purpose but instead support the 

project’s dominant educational purpose of 

providing academic and health-related 

instruction to older adults. In order for the 

defendants, as moving parties, to prevail on 

summary judgment, however, they must 

establish that the plaintiff “has no reasonable 

expectation” of making such a showing at 

trial. See Carey v. New England Organ 

Bank, 446 Mass. 270, 278, 843 N.E.2d 1070 

(2006), quoting Kourouvacilis v. General 

Motors Corp., 410 Mass. 706, 716, 575 

N.E.2d 734 (1991). On this record, we cannot 

say that the defendants have met their burden 

in this regard. 

  

 A party moving for summary judgment who 

does not bear the ultimate burden of proof at 

trial may discharge the party’s initial burden 

of production by demonstrating “to the court 

that *292 the nonmoving party’s evidence is 

insufficient to establish an essential element 

of the nonmoving party’s claim.” 

Kourouvacilis v. General Motors Corp., 

supra at 715, 575 N.E.2d 734, quoting 

Celotex Corp. v. Catrett, 477 U.S. 317, 328, 

106 S.Ct. 2548, 91 L.Ed.2d 265 (1986) 

(White, J., concurring). It is then incumbent 

on the nonmovant, here the plaintiff, to 

demonstrate the existence of a dispute as to 

the material facts challenged by the moving 

party with admissible evidence. 

Kourouvacilis v. General Motors Corp., 

supra at 711, 575 N.E.2d 734. Such a 

demonstration must be made on the basis of 

“specific facts.” Mass R. Civ. P. 56(e), 365 

Mass. 824 (1974). See Ng Bros. Constr., 

Inc. v. Cranney, 436 Mass. 638, 648, 766 

N.E.2d 864 (2002) (contractor could not 

obtain summary judgment against 

homeowners where contractor could not 

articulate specific services performed); 

Haverty v. Commissioner of Correction, 437 

Mass. 737, 754, 776 N.E.2d 973 (2002) 

(prisoner plaintiffs could not avoid summary 

judgment through “generalized statements 

about changes in conditions within the entire 

prisoner population”). 

  

 The defendants based their motion for 

summary judgment on the contention that 

Regis East does not serve a bona fide 

educational purpose and that, even if some 

such purpose could be shown, there would be 

no basis on which a fact finder could 

conclude that it was primary or dominant. 
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The plaintiff has presented multiple affidavits 

listing “facets of the Regis East academic 

program.”13 The plaintiff avers, among other 

things, that residents of Regis East will be 

subject to a “mandatory academic 

requirement of a minimum of two academic 

courses each semester”; that residents will be 

provided with an **357 individually-tailored 

“Wellness and Education Curriculum Plan”; 

and that residents will be paired with 

academic advisors and wellness coordinators. 

The plaintiff’s affiants also contemplate a 

“full and complete integration” between 

residents of Regis East and its more 

traditional students, including cross-offerings 

of classes and extracurricular activities. 

  

Further, the plaintiff’s affidavits explain that 

the Regis East project was conceived “as an 

extension of Regis’s mission to educate 

people,” and that each aspect of Regis East is 

tailored to this mission. The plaintiff 

substantiates this claim by reference *293 to 

its current continuing education programs for 

senior citizens, as well as its traditional focus 

on gerontology and what it describes as the 

“caring professions.” We cannot say that it 

would be irrational for a finder of fact to 

conclude from this evidence that Regis East 

will primarily serve educational purposes. Cf. 

Lasell College v. Newton, 36 Mass.App.Ct. 

1122, 635 N.E.2d 277 (1994) (affirming, in 

unpublished memorandum and order, on 

similar record, finding of trial judge that 

retirement community had dominant 

educational purpose). 

  

In determining that the affidavits and 

accompanying materials submitted by the 

plaintiffs were not sufficient to avoid 

summary judgment, the motion judge 

emphasized that these materials were often 

“vague and amorphous.”14 While hardly a 

model of specificity, the materials are 

nonetheless not so vague as to be 

impermissibly conclusory. See, e.g., 

Polaroid Corp. v. Rollins Envtl. Servs. (NJ), 

Inc., 416 Mass. 684, 696, 624 N.E.2d 959 

(1993) (affidavit conclusory where it 

consisted of unsupported conclusions of law 

or fact); Graham v. Quincy Food Serv. 

Employees Ass’n & Hosp., Library, & Pub. 

Employees Union, 407 Mass. 601, 610 n. 4, 

555 N.E.2d 543 (1990) (affidavit conclusory 

where it consisted largely of denials of 

movant’s account and statements of “belief” 

rather that knowledge). Rather, viewed in the 

light most favorable to the plaintiff as the 

nonmoving party, the affidavits outline 

multiple aspects of the Regis East project that 

reasonably could be considered educational. 

Moreover, the record suggests an explanation 

for the lack of specificity in the plaintiff’s 

affidavits: that the novelty of the Regis East 

project requires that many of its details will 

necessarily be worked out by experienced 

educators through day-to-day operation. 

  

We note further that prior Dover Amendment 

cases addressing whether a proposed use has 

a dominant educational purpose have turned 

on specific findings of fact, including those 

bearing on how a project would likely be 

operated. See, e.g., Whitinsville, supra at 

759–760, 477 N.E.2d 407; Fitchburg, 

supra at 874–875, 406 N.E.2d 1006. Indeed, 

a *294 central point of contention here is 

whether Regis East will in fact be operated in 

line with its declared purposes. Cf. Lasell 

Village v. Assessors of Newton, 67 

Mass.App.Ct. 414, 422, 425 & n. 13, 854 

N.E.2d 119 (2006) (determining on appeal 

from tax assessment that project, which had 
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been granted Dover Amendment protection, 

was not in fact operated primarily for 

educational purposes). Because the motion 

judge decided this case at the summary 

judgment stage, he could make no factual 

determinations in this regard.15 

  

The resolution of that and other pertinent 

disputed matters will implicate credibility 

**358 determinations, such as whether the 

plaintiff in fact intends to enforce its 

mandatory course requirements and evict 

residents who do not comply, and whether 

residents’ individualized curricular plans will 

be developed in tandem with professional 

educators, or will instead consist of 

recreational activities. The motion judge’s 

memorandum of decision reveals a level of 

skepticism on these points that suggests a 

weighing of evidence more appropriate at 

trial, where the credibility of witnesses and 

the weight to be accorded evidence may be 

addressed by a trier of fact. On the record 

before us, the defendants have not shown that 

they are entitled to judgment as a matter of 

law. See Bayer Corp. v. Commissioner of 

Revenue, 436 Mass. 302, 307–308, 763 

N.E.2d 1100 (2002). 

  

3. Conclusion. The judgment is vacated and 

the case is remanded to the Land Court for 

further proceedings consistent with this 

opinion. 

  

So ordered. 
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Footnotes 
 

1 
 

The zoning board of appeals of Weston. A judge in the Land Court allowed Christie Hedges, 
Robert Hedges, Ahmed Mohiuddin, Patricia Mohiuddin, Arnold Zenker, and Barbara Zenker 
to intervene as defendants. 

 

2 
 

We acknowledge the amicus briefs of the City Solicitors and Town Counsel Association and 
the Massachusetts Municipal Association; the Association of Independent Colleges and 
Universities in Massachusetts; and the Archdiocese of Boston. 

 

3 
 

General Laws c. 40A, § 3, second par. (Dover Amendment), exempts from all but 
specified types of municipal zoning regulations the use of land by religious, governmental, 
and nonprofit entities “for religious purposes or for educational purposes.” 
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4 
 

The parties stipulate that the development does not comply with the relevant zoning 
bylaws; the area is zoned for single-family residences. 

 

5 
 

In 2004, the plaintiff’s internal revenue projections suggested that the project would 
generate net revenue commensurate with sale or lease of the land. However, the 
continuing accuracy of these revenue projections is disputed. 

 

6 
 

A proposed draft of the Regis East residency agreement makes completion of at least two 
academic courses per semester each year an express condition of residency, and the 
plaintiff states in an affidavit that a similar term will be included in the final agreement. 

 

7 
 

The plaintiff avers that it is currently required to compete for clinical placements for its 
students offsite, at locations that the plaintiff maintains are difficult for students to reach 
given the lack of public transportation in Weston. 

 

8 
 

Early cases construing the word “education” interpreted that term as extending to a farm 
operated incident to a school, Mount Hermon Boys’ Sch. v. Gill, 145 Mass. 139, 146, 13 
N.E. 354 (1887), and an institution “for the purpose of training young women in the 
principles of home making.” Assessors of Boston v. Garland Sch. of Home Making, 296 
Mass. 378, 380, 6 N.E.2d 374 (1937). We presume that, in choosing statutory terms, the 
Legislature is aware of the application accorded those terms at common law and under 
prior statutes. See Guaranty–First Trust Co. v. Textron, Inc., 416 Mass. 332, 336, 622 
N.E.2d 597 (1993). 

 

9 
 

The Legislature’s rejection of language in the course of a continuous process that in fact 
results in the enactment of a statutory amendment should be distinguished from the 
Legislature’s failure to act on a proposed bill. In the former case, the Legislature has been 
presented with a series of drafting choices, and has selected one, thereby implicitly 
rejecting the alternatives. See Commonwealth v. Houston, 430 Mass. 616, 625, 722 
N.E.2d 942 (2000). In the latter case, the Legislature has simply failed to act, a failure which 
might represent a rejection of the proposed text, but could also represent a determination 
that the Legislature’s limited time is better spent addressing other issues. See note 10, 
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infra. 

 

10 
 

We are not persuaded by the plaintiff’s contention that the post–enactment history of the 
Dover Amendment indicates a legislative intent to protect projects with subsidiary rather 
than primary educational purposes. The plaintiff’s argument relies heavily on a proposed 
2001 bill that would have “require[d] that education is the primary use and purpose of the 
facility and not incidental thereto.” 2001 House Doc. No. 1836. The plaintiff states that the 
decision not to enact this bill suggests that the Legislature did not wish to see a primary 
purpose requirement made part of the Dover Amendment. 

“[F]ailed legislative proposals are ‘a particularly dangerous ground on which to rest an 
interpretation of a prior statute.’ ” United States v. Craft, 535 U.S. 274, 287, 122 S.Ct. 
1414, 152 L.Ed.2d 437 (2002), quoting Pension Benefit Guar. Corp. v. LTV Corp., 496 U.S. 
633, 650, 110 S.Ct. 2668, 110 L.Ed.2d 579 (1990). Where a legislative proposal is not 
contradicted by the language of a later-enacted bill, compare note 9, supra, but simply not 
enacted, the Legislature’s failure to act is better explained by “[t]he practicalities of the 
legislative process” than by “legislative dislike for the principle involved.” Franklin v. 
Albert, 381 Mass. 611, 615–616, 411 N.E.2d 458 (1980). Indeed, the Legislature’s failure to 
act could also represent a determination that its concerns have been adequately addressed 
“by ... judicial development of decisional law.” Id. at 616, 411 N.E.2d 458, quoting H. Hart 
& A. Sacks, The Legal Process: Basic Problems in the Making and Application of Law 1395–
1396 (tent. ed. 1958). 
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Recent Land Court Dover Amendment cases where no primary educational purpose was 
found demonstrate multiple examples of facilities that would not normally be described as 
“educational,” yet arguably contain nontrivial educational components. See, e.g., Aquarius 
Sanctuary Ctr. for Higher Learning & Healing, Inc. vs. Zoning Bd. of Appeals of Littleton, No. 
378178(JCC) (Dec. 17, 2009) (alternative medicine clinic could not establish that it was 
educational merely because it offered alternative medicine workshops); Metrowest YMCA, 
Inc. vs. Hopkinton, No. 287249, Civ. A. No. 03–0467 (July 10, 2006) (fitness and pool facility 
did not qualify as educational facility merely because it offered exercise-related classes 
“typical of those” offered at commercial fitness centers). 

 

12 
 

In construing the educational exemption to the Dover Amendment, we have often looked 
to decisions addressing tax exemptions. See Fitchburg Hous. Auth. v. Board of Zoning 
Appeals of Fitchburg, 380 Mass. 869, 873–874, 406 N.E.2d 1006 (1980), citing Cummington 
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Sch. of the Arts, Inc. v. Assessors of Cummington, 373 Mass. 597, 604, 369 N.E.2d 457 
(1977); Assessors of Lancaster v. Perkins Sch., 323 Mass. 418, 422, 82 N.E.2d 883 (1948); 
President & Fellows of Harvard College v. Assessors of Cambridge, 175 Mass. 145, 146–147, 
55 N.E. 844 (1900); and Trustees of Phillips Academy v. Andover, 175 Mass. 118, 125, 55 
N.E. 841 (1900). As with the Dover Amendment exemption from zoning laws, tax 
exemptions have obvious financial benefits to those claiming them. The appropriate 
inquiry in determining whether an entity claiming exemption from taxation has satisfied 
its burden of proof extends well beyond “bare statutory compliance.” Brown, Rudnick, 
Freed & Gesmer v. Assessors of Boston, 389 Mass. 298, 302, 450 N.E.2d 162 (1983). “[W]e 
have refused to allow form to control.” Id. at 303, 450 N.E.2d 162. Cf. New England 
Theosophical Corp. v. City of Boston, 172 Mass. 60, 64, 51 N.E. 456 (1898) (refusing to apply 
tax exemption for “literary” societies in manner that would “permit any [group of] men ... 
to live free from taxation, by forming a corporation” and asserting that it operated for 
literary and educational ends). 
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The contents of these affidavits are detailed at greater length in part 1, supra. 

 

14 
 

For example, the plaintiff has provided few details on the specific qualifications it will 
require of its academic staff, the minimum level of class performance that will constitute 
successful completion of a resident’s mandatory course requirements, or the doctrine or 
philosophy undergirding its planned curricular offerings. 
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The judge instead emphasized uncontested facts related to the proportion of Regis East’s 
built square footage that the plaintiff will devote to residential uses, and the project’s 
significant revenue. Such considerations have not been central to our prior cases. Rather, 
we have considered as protected structures facilities not themselves used for educational 
activities but operated with the primary goal of supporting an institution’s educational 
mission. See, e.g., Radcliffe College v. Cambridge, 350 Mass. 613, 616–618, 215 N.E.2d 892 
(1966). 
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33 Mass.App.Ct. 111 
Appeals Court of Massachusetts, 

Bristol. 
Gordon W. KIRKER & another1 

v. 
BOARD OF APPEALS OF 

RAYNHAM; Chris S. Osburn, 
Intervener. 

No. 90–P–1167. 
| 

Argued Jan. 13, 1992. 
| 

Decided July 30, 1992. 

Synopsis 

Landowners appealed from judgment of the 

Superior Court, Bristol County, John M. 

Xifaras, J., denying permission to erect shed 

on their property. The Appeals Court, 

Armstrong, J., held that: (1) judgment 

ordering landowners to tear down shed used 

in connection with construction business 

operating as nonconforming use did not have 

res judicata effect, and (2) building permit 

could not be denied on grounds that farm use 

would derogate from intent and purpose of 

zoning bylaws. 

  

Reversed and remanded. 

  

Procedural Posture(s): On Appeal. 

Attorneys and Law Firms 

**399 *111 Linda D. Oliveira, Fall River, for 

plaintiffs. 

Charles E. Berg, Boston, for intervener. 

Before ARMSTRONG, SMITH and 

GREENBERG, JJ. 

Opinion 

 

ARMSTRONG, Justice. 

 

The Kirkers appeal from a judgment 

affirming a decision of the board of appeals 

of Raynham (board) denying permission to 

erect a steel garage or shed, fifty-nine by 

seventy-three feet, ostensibly for farming 

purposes. The district is zoned residential, 

but, while the Kirkers maintain a dwelling on 

the lot, they use most of it in connection *112 

with a construction business which operates 

as a nonconforming use. 

  

In 1985 the Kirkers erected a shed, having 

obtained a building permit to do so. In an 

action by an abutter seeking enforcement of 

the zoning by-law, the Kirkers were ordered 

to dismantle the shed, which was found to 

have been designed for use in connection 

with the construction business, as a garage 

for repairing and maintaining construction 

equipment. That decision was affirmed by 

this court in an unpublished memorandum, 

Osburn v. Board of Appeals of Raynham, 25 

Mass.App.Ct. 1107, 516 N.E.2d 188 (1987), 

and the shed was torn down. 

  

In 1988 the Kirkers sought another building 

permit to erect a shed that is said by counsel 

to be identical or substantially identical to the 

previous one. The Kirkers, who defended the 

first shed as an accessory building to their 

residence, claim to seek the second shed as a 
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barn for sheltering cattle and storing hay and 

grain in connection with a farming operation. 

Since the earlier decision, the Kirkers allege, 

they have converted not less than five acres 

of their thirteen-acre plot to farm use for the 

raising of beef cattle, goats, a horse, and a 

peacock. This portion of their land is now 

subject to farm-use classification for 

property-tax purposes. See G.L. c. 61A, §§ 

1–10. 

  

The building inspector rejected the 

application, citing the judgment concerning 

the first shed. The board affirmed the denial 

but for different reasons that will be 

discussed below. In the Superior Court the 

board moved for summary judgment on the 

ground of res judicata. The motion was 

allowed, presumably (as no reason was 

stated) for the reason stated in the motion. 

  

 It was error to dismiss the appeal on the 

ground of res judicata. First, the record in the 

previous suit does not show that the court 

either considered or was called upon to 

consider whether the shed might be 

permissible of right as a farm building. 

Although, on appeal in that action, the 

Kirkers apparently sought to justify the first 

shed as a farm building, our decision noted 

that, in the trial court, the *113 Kirkers had 

expressly disclaimed any such contention. 

The transcript of the trial shows that the judge 

indicated that the Kirker property was not a 

farm and that he declined to consider the case 

on the basis that “this place might fall within 

the statutory definition of a farm at some time 

in the future.” The town relies on certain 

portions of the judge’s findings in the first 

action, indicating that, in his view, the shed 

was designed for use in maintaining 

construction equipment and was not suitable 

for farm use. Those, at most, create an 

ambiguity concerning the issues, the basis of 

decision, and what was deliberately left open 

by the judge. Compare McSorley v. 

Hancock, 11 Mass.App.Ct. 563, 568–569, 

417 N.E.2d 982 (1981), in which the 

defendants (the town of Hancock and the 

Commonwealth) were held not to have 

sustained their burden of showing that the 

damages being sought for a second taking 

were duplicative of damages awarded for an 

earlier taking, because the components of the 

earlier award of damages were not 

ascertainable. See also Commonwealth v. 

Bunting, 401 Mass. 687, 691–692 n. 7, 518 

N.E.2d 1159 (1988), declining to apply issue 

preclusion where the record of the earlier 

proceeding was ambiguous. 

  

A second reason why res judicata would not 

foreclose the second application is that the 

factual situation on which the earlier permit 

revocation was predicated has allegedly 

changed in material respects. The **400 

Kirkers now operate, according to them, a 

bona fide farm, recognized as such under the 

farmland taxation program. At the time of the 

earlier application, they were found not to be 

operating a farm on the property (they had “a 

few chickens and possibly a few other 

animals and ... [had] small gardens ... for 

household use,” according to the judge in the 

first action). The fact that they were not 

entitled to erect a barn when they were not a 

farm does not mean that they may not be so 

entitled in light of later developments. 

  

 No other reason appears from the record why 

the Kirkers are, as matter of law, not entitled 

to a building permit. The board of appeals 

listed several reasons for denial which, 

although they are not now defended by the 
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town, we mention *114 briefly. First, the 

board’s determination that a building permit 

for farm use “would derogate from the intent 

and purpose of the zoning by-laws,” language 

apparently taken from the statute controlling 

variances, G.L. c. 40A, § 10, first par., is 

inapposite because a variance is not required 

for construction of a farm building on a farm. 

Tisbury v. Martha’s Vineyard Commn., 27 

Mass.App.Ct. 1204, 1206, 544 N.E.2d 230 

(1989). Farming is a use permitted as of right 

in the residence “A” zoning district in which 

the Kirkers’ lot is located; and, in any event, 

G.L. c. 40A, § 3, as amended through 

St.1987, c. 191, bars a zoning by-law that 

purports to “prohibit, unreasonably regulate 

or require a special permit for the use of land 

for the primary purpose of agriculture ...; [or] 

prohibit or unreasonably regulate the 

expansion or reconstruction of existing 

structures thereon for the primary purpose of 

agriculture....” “Agriculture” includes the 

raising of livestock. Building Inspector of 

Mansfield v. Curvin, 22 Mass.App.Ct. 401, 

402–404, 494 N.E.2d 42 (1986). Although 

the statutory language does not in terms 

include new farm structures, it was held in 

Cumberland Farms of Conn., Inc. v. Zoning 

Bd. of Appeal of N. Attleborough, 359 Mass. 

68, 73, 267 N.E.2d 906 (1971), where a 

building permit for a cow barn had been 

denied, that “[i]t cannot fairly be denied that 

refusal of a board of appeal to approve 

permits for reasonable shelter of cattle from 

the New England climate, in fact and as a 

practical matter, may effect prohibition of 

dairy land expansion.” Contrary to the 

board’s statement that “[u]se of the property 

cannot change according to the [applicant’s] 

business activities,” it is tautological to say, 

so far as zoning is concerned, that one may 

change his property to any use that the zoning 

by-law permits as of right. The suggestion 

that a farm barn would be “detrimental to the 

public good,” echoing language from the 

statute concerning special permits, G.L. c. 

40A, § 9, first, third, and twelfth pars. (as 

amended through St.1987, c. 584, § 10), is 

inapposite as no special permit is required. 

“Approval [of a cow barn], may not be denied 

merely because the board would prefer 

another use of the land or no use.” 

Cumberland Farms of Conn., Inc. v. Zoning 

Bd. of Appeal *115 of N. Attleborough, 359 

Mass. at 75, 267 N.E.2d 906. Compare 

Newbury Junior College v. Brookline, 19 

Mass.App.Ct. 197, 207, 472 N.E.2d 1373 

(1985) (“A dormitory license may not be 

denied merely because the licensing authority 

thinks that the educational use would not be 

good for the neighborhood”). See also 

Tisbury v. Martha’s Vineyard Commn., 27 

Mass.App.Ct. at 1206, 544 N.E.2d 230 

(permit to install fuel tank sufficiently large 

to serve a large greenhouse-nursery could not 

under § 3 be denied). 

  

 Doubtless the building inspector and the 

board were concerned that the proposed shed, 

ostensibly intended for agricultural purposes, 

is, in reality, intended for use in the Kirkers’ 

nonconforming construction business. If, in 

fact, the proposed shed is identical to the one 

ordered removed in the previous action, it 

will have features seemingly designed for 

servicing large construction equipment. It 

should be obvious that the special protections 

afforded farms by G.L. c. 40A, § 3, cannot 

be used as a pretext for unlawful enlargement 

of nonconforming uses. The Raynham 

zoning by-law (see § 6.2[2] ) appears not to 

permit the construction of a new building (as 

opposed to alteration or enlargement of an 

existing building) for a nonconforming 
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**401 purpose. The board in the first instance 

may properly determine whether the 

proposed shed is larger than what is 

reasonably required for the Kirkers’ small 

farm operation, or is plainly designed for 

another purpose, subject to de novo review as 

outlined in the Cumberland Farms decision, 

359 Mass. at 75, 267 N.E.2d 906. Conditions 

may be placed on a building permit to prevent 

its use for unlawful purposes. Compare 

Jackson v. Building Inspector of Brockton, 

351 Mass. 472, 479, 221 N.E.2d 736 (1966). 

  

The judgment is reversed. A new judgment is 

to be entered, declaring that the decision of 

the board is in excess of its authority and is 

annulled, and remanding the case to the board 

for reconsideration of the Kirkers’ 

application. No party is to have costs of 

appeal. 

  

So ordered. 

  

All Citations 

33 Mass.App.Ct. 111, 596 N.E.2d 398 
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43 Mass.App.Ct. 828 
Appeals Court of Massachusetts, 

Hampden. 
BERKSHIRE POWER 

DEVELOPMENT, INC. 

v. 
ZONING BOARD OF APPEALS OF 

AGAWAM, Antonia Cuccovia & 
others,1Interveners. 

No. 97–P–1071. 
| 
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| 

Decided Nov. 19, 1997. 

Synopsis 

Corporation applied to zoning board of 

appeals for special permit to erect industrial 

buildings taller than 40 feet. The board voted 

two in favor, one opposed, and denied the 

application on ground that unanimous vote 

was required. Corporation appealed. The 

Superior Court, Hampden County, William 

H. Welch, J., granted summary judgment in 

favor of corporation, reasoning that simple 

majority vote, rather than unanimous vote, 

was all that was required. Abutters who had 

objected to application moved to intervene. 

The Superior Court, Hampden County, 

Bertha D. Josephson, J., granted motion, and 

appeal was taken. The Appeals Court, 

Gillerman, J., held that corporation was 

precluded from arguing, on appeal, that relief 

from height limitations could not be the 

subject of a special permit and that a simple 

majority vote of the board was therefore all 

that was required. 

  

Reversed and remanded. 

  

Procedural Posture(s): On Appeal; Motion 

for Summary Judgment. 

Attorneys and Law Firms 

**1089 *828 Paul L. Feldman (J. Gavin 

Cockfield, with him), Boston, for interveners. 

Alan K. Posner (John A. DeTore, with him), 

Boston, for plaintiff. 

Before ARMSTRONG, GILLERMAN and 

JACOBS, JJ. 

Opinion 

 

GILLERMAN, Justice. 

 

The plaintiff (Berkshire) seeks to construct 

and operate a 252 megawatt, gas-fired 

electric power generating plant on 

approximately forty acres of land located in 

Agawam in a zoning district permitting 

industrial use. Berkshire applied to the 

zoning board of appeals of Agawam (the 

board) for a *829 special permit to erect 

certain structures taller than forty feet.2 After 

a public hearing, the board voted two in 

favor, one opposed, and the special permit 

was denied. See G.L. c. 40A, § 9 (action by 

a board of three members requires a 

unanimous vote). Berkshire appealed to the 

Superior Court, see G.L. c. 40A, § 17, and 

thereafter filed a motion for summary 

judgment. The judge allowed Berkshire’s 

motion and entered a final judgment granting 

Berkshire’s application to build the electric 

generating facility upon the favorable vote of 
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two members of the board. This appeal 

followed. 

  

We recapitulate the history of this 

controversy in some detail. 

  

1. Proceedings before the board. Berkshire’s 

application to the board was filed July 20, 

1995; it stated that it was an “[a]pplication to 

[the] Board of Appeals for special Permit as 

provided in the zoning and other By-laws.”3 

Below the printed portion of the form appears 

the following: “Please see the attached 

special permit application for permission to 

erect certain buildings and necessary, 

appurtenant structures and equipment in 

excess of 40 feet.” 

  

The cover letter from Berkshire’s counsel to 

the chairman of the board of appeals states 

that the application is “[p]ursuant to Section 

180–63 of the Agawam Zoning Code ... for a 

special permit in connection with certain 

buildings ... that will be in excess of 40 feet 

in height....” 

  

Berkshire submitted a memorandum of law 

to the board to “address the standard of 

review” to be applied by the board regarding 

a special permit application for “exception to 

height limitations.” In brief, Berkshire urged 

the board to follow the standard of review for 

special permits set forth in § 180–11(G) of 

the Agawam zoning code. Subparagraph (G) 

provides that the board shall not approve a 

special permit application unless it finds that 

the following five conditions are met: the site 

is an appropriate location for the intended 

use; the use will not adversely affect the 

health, safety, or property values of the  *830 

neighborhood; there will be no nuisance or 

safety hazard created; there will be adequate 

safety controls for the intended use or 

service; the use will not be against the public 

interest or detrimental to the character of the 

neighborhood. 

  

**1090 Berkshire’s memorandum pointed 

out that while § 180–11 is entitled “Special 

use permit exceptions and special permits,” 

the standards of that section (which appear in 

subparagraph [G] ) “apply to more than just 

‘uses’....” Thus, states the memorandum, “a 

request for a height exception must be 

reviewed in the context of the special permit 

process set forth in Section 180–11.” 

  

A majority of the board (two members) voted 

to grant the application and issued their 

opinion on January 5, 1996. The decision 

recites public hearings on four days, and 

public meetings on three additional days, all 

in connection with the Berkshire application 

to permit the construction of certain buildings 

and appurtenant structures in excess of forty 

feet. The majority found numerous facts, 

referred to its extensive review and 

investigation of the application, and adopted 

the argument of Berkshire that the provisions 

of § 180–11(G) provide the applicable 

standard of review. The majority found that 

all five conditions were satisfied. The 

favorable vote of the majority was subject to 

the performance of forty-seven conditions. 

  

The minority member voted to deny the 

application. He noted that “[b]oth opponents 

and proponents of this appeal agreed that the 

Standards of Review to apply to the approval 

or denial of the Special Permit regarding this 

appeal would be those criteria of Section 

180–11(G) of the Zoning Ordinance....” The 

minority member concluded that the five 

conditions of § 180–11(G) were not satisfied. 
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As a result of the negative vote of the 

dissenting member, the application for a 

special permit was denied, as noted above. 

  

2. Proceedings in the Superior Court. 

Berkshire then filed a timely complaint in the 

Superior Court, see G.L. c. 40A, § 17; the 

complaint alleged that under § 180–63 the 

approval of the board was required after a 

public hearing, that there was a public 

hearing, that a majority of the board approved 

the application, and that the decision of the 

board to treat the vote as a denial was an error 

of law. Gone were the arguments it made to 

the board—that a special permit was 

required, and that the standards of § 180–

11(G) must be satisfied. 

  

Certain abutters who had objected to 

Berkshire’s application *831 filed a motion 

to intervene in the Superior Court 

proceedings. The motion was denied on the 

ground that, Berkshire’s application for a 

special permit having been denied, the 

abutters were not aggrieved. See Prudential 

Ins. Co. v. Board of Appeals of Westwood, 18 

Mass.App.Ct. 632, 635, 469 N.E.2d 501 

(1984) (no aggrievement under 

Mass.R.Civ.P. 24[a][2], 365 Mass. 770 

[1974] where board’s decision benefited the 

proposed interveners). 

  

Berkshire then filed its motion for summary 

judgment, arguing that the “authorization 

requested is not a special permit governed by 

G.L. c. 40A, § 9,” and that having obtained 

a simple majority vote, Berkshire is entitled 

to judgment as matter of law. 

  

The judge agreed; he reasoned that the 

proposed use was as of right under the zoning 

code and therefore cannot be made the 

subject of a special permit. Since the forty-

foot limitation was merely a “reasonable term 

or condition,” a simple majority vote was all 

that was required. The judge entered final 

judgment for Berkshire on June 13, 1996, 

purporting to affirm the board’s “approval” 

of Berkshire’s application to build the power 

plant. The board then entered into a 

settlement agreement with Berkshire, and the 

decision was made by the board not to appeal 

the decision of the Superior Court. 

  

The abutters now reappeared. They filed an 

emergency motion for reconsideration, or in 

the alternative, a motion to intervene. The 

judge who heard the original motion to 

intervene heard this emergency motion. See 

Rule 9D of the Superior Court, effective 

January 31, 1990. The judge allowed the 

emergency motion to intervene. She reasoned 

that motions to intervene after judgment, 

while seldom granted, may be allowed “if the 

proposed intervener demonstrates a strong 

justification.” Cruz Mgmt. Co. v. Thomas, 

417 Mass. 782, 785, 633 N.E.2d 390 (1994). 

The judge found that justification in the 

newly developed “inadequate representation” 

**1091 of the interests of the abutters,4 and 

the “pivotal bearing” of the board’s rules and 

regulations which the abutters proposed to 

add to the record on appeal and which had not 

been offered in evidence at the board’s 

hearing on the application for a special 

permit. Those regulations provide, in part, 

“The approval of any matter requiring a 

public hearing is dependent upon the 

unanimous consent of the three (3) members 

who are sitting on the case” (emphasis 

added). Berkshire’s application *832 to the 

single justice of this court to reverse the 

allowance of the motion to intervene was 
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unavailing, and it filed a notice of appeal, 

later dismissed by stipulation. Meanwhile, 

upon motion duly allowed by the motion 

judge, the record on appeal was 

supplemented by, inter alia, the board’s rules 

and regulations.5 See Cruz Mgmt. Co. v. 

Thomas, supra at 784, 633 N.E.2d 390. 

Finally, an assented-to motion designed to 

obtain consideration of the supplementary 

material by the judge who had entered 

summary judgment for Berkshire was 

denied.6 

  

3. Discussion. We disagree with the judge’s 

order allowing summary judgment for 

several reasons. 

  

 First, we proceed from the premise that a 

“local board of appeals brings to the matter 

an intimate understanding of the immediate 

circumstances, of local conditions, and of the 

background and purposes of the entire by-

law; and so ... the board’s administrative 

view is valuable and is wanted.” Fitzsimonds 

v. Board of Appeals of Chatham, 21 

Mass.App.Ct. 53, 57, 484 N.E.2d 113 (1985). 

Thus it is that “[w]e give substantial 

deference to the construction placed on ... an 

ordinance by the agency charged with its 

administration,” i.e., the board of appeals. 

Manning v. Boston Redev. Auth., 400 Mass. 

444, 453, 509 N.E.2d 1173 (1987). 

  

In this case, as the abutters point out, 

Berkshire’s brief in support of its application 

brought to the attention of the board, 

correctly, that “[p]revious ... decisions [of the 

board] make clear that applications for 

approval to build something in excess of 40 

feet in the Industrial A and B Districts are 

treated as special permit applications and are 

reviewed against the standards set forth in 

Section 180–11(G).”7 Copies of the decisions 

*833 were appended to Berkshire’s brief to 

the board.8 As stated in Manning v. Boston 

Redev. Auth., we must, and do give 

“substantial deference” to the board’s 

established interpretation of its zoning code. 

400 Mass. at 453, 509 N.E.2d 1173. We do 

not find any persuasive argument to the 

contrary. 

  

In addition, Berkshire’s brief to the board 

pointed out, correctly, that the failure to apply 

the standard of § 180–11(G) to an application 

for a special permit “could result in reversal 

of the [board’s] decision on appeal pursuant 

to G.L. c. 40A, § 17.” See MacGibbon v. 

Board of Appeals of Duxbury, 356 Mass. 635, 

637–638, 255 N.E.2d 347 (1970). See also 

Manning v. Boston Redev. Auth., supra at 

453, 509 N.E.2d 1173. 

  

**1092 To these forceful arguments we add 

(i) Woods v. Newton, 351 Mass. 98, 102–103, 

217 N.E.2d 728 (1966) (holding, under § 4 of 

c. 40A—the predecessor to § 9 of c. 40A—

that a zoning code which authorizes an appeal 

board to grant a special permit in order to 

allow a deviation from the code’s height 

limitation was a proper exercise of the 

board’s power under § 4, and the deviation 

could not have been allowed as a variance); 

(ii) that, as we pointed out in careful detail in 

Emond v. Board of Appeals of Uxbridge, 

27 Mass.App.Ct. 630, 541 N.E.2d 380 

(1989), a purpose of the 1975 Zoning Act, 

St.1975, c. 808, was to eliminate the 

“exception” language in the 1954 act, thereby 

permitting the continuation of the use of the 

special permit mechanism in connection with 

dimensional variations, id. at 633–636, 541 

N.E.2d 380; and (iii) because the board 

applied the provisions of § 180–11 including 
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the standards set forth in subparagraph (G), 

and denied the application because of the 

failure of a unanimous vote, the judge’s 

authority, if he disagreed with the board, 

would be limited to remanding the 

application to the board for further 

consideration in light of the judge’s opinion. 

See V.S.H. Realty, Inc. v. Zoning Bd. Of 

Appeals of Plymouth, 30 Mass.App.Ct. 530, 

535, 570 N.E.2d 1044 (1991). 

  

To all of this Berkshire argues that, by 

omitting any reference to a special permit in 

§ 180–63, Agawam elected not to require a 

special permit for permitted deviations from 

that section (thus *834 distinguishing, 

arguably, the Woods and Emond cases, supra 

). This is so, Berkshire argues, because a 

municipality “may elect to allow approval of 

deviations from dimensional requirements by 

mechanisms not subject to [the unanimity 

requirement of] G.L. c. 40A, § 9.” 

  

 We need not, in this case, consider the 

seemingly novel proposition put forward by 

Berkshire regarding unidentified 

“mechanisms” which would support its 

position in the Superior Court and in this 

court. That theory was available to Berkshire 

when it filed its application to the board. It 

chose instead to file an application for a 

special permit, and in support of that 

application filed a fourteen-page 

memorandum arguing, with considerable 

persuasiveness, that a special permit was the 

appropriate procedure and that the standards 

of § 180–11(G) were those which must be 

applied to save the intended relief from 

illegality. That position was maintained 

continuously until the release of the final 

decision of the members of the board; indeed, 

the minority member pointed out that both 

Berkshire and its opponents “agreed” that the 

standard of review by the board was that 

formulated in subparagraph (G) of § 180–11 

regarding special permits. 

  

It is clear enough to us that the theory 

advanced by Berkshire to the Superior Court 

judge was not the result of a fresh insight into 

the law of land use in Massachusetts which 

would warrant careful consideration, but 

rather the product of a quite different 

stimulation provided by the dissenting 

member of the board. Having carefully and 

deliberately led the board, and those who 

opposed its application, down the road 

toward a special permit, see note 7, supra, 

Berkshire may not now abandon an analysis 

that it induced the board and others to adopt, 

in favor of an opposing theory it hopes will 

produce a satisfactory result. Compare 

Santa Maria v. Trotto, 297 Mass. 442, 447, 9 

N.E.2d 540 (1937) (“[t]he theory of law on 

which by assent a case is tried cannot be 

disregarded when the case comes before an 

appellate court for review”); Gurry v. Board 

of Public Accountancy, 394 Mass. 118, 126, 

474 N.E.2d 1085 (1985) (“[a] party is not 

entitled to raise arguments on appeal that he 

could have raised, but did not raise, before 

the administrative agency ...”). 

  

In sum, we see no basis for disturbing the 

settled practice of the board, not precluded by 

G.L. c. 40A, § 9, regarding the availability 

of special permit proceedings in order to 

obtain *835 relief from height limitations,9 

and the accompanying requirement of the 

unanimous vote of the board, as required by 

§ 9. Therefore, we reverse the judgment 

and remand the case to the Superior Court for 

the entry of a final judgment affirming the 

decision **1093 of the board. See 
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Mass.R.Civ.P. 56(c), 365 Mass. 824 (1974) 

(summary judgment may be rendered against 

the moving party). 

  

So ordered. 

  

All Citations 

43 Mass.App.Ct. 828, 686 N.E.2d 1088 
 

Footnotes 
 

1 
 

Maria Cuccovia, Joseph S. Schlaffer, Katherine M. Schlaffer, John J. McCarthy, Manon M. 
McCarthy, Susan Fay, Leon J. Duquette, and Bonnie Duquette. 

 

2 
 

Section 180–63 of the Agawam zoning code provides as follows: “Industrial buildings shall 
not exceed two (2) stories, forty (40) feet in height, except with approval of the Board of 
Appeals after a public hearing. These provisions shall not apply to required equipment 
appurtenant to industrial buildings, except that smokestacks, water tanks, grain elevators 
and the like are not permissible except after approval of the Board of Appeals after a public 
hearing.” (Emphasis added.) 

 

3 
 

The quoted sentence appears in the printed form, except that the word “special” was 
interlineated in handwriting. 

 

4 
 

The board, as we have said, settled with Berkshire and declined to file a notice of appeal 
from the judgment entered in the Superior Court. 

 

5 
 

The supplementary material also included the zoning code of Agawam prior to 1975, and 
the affidavit of Joseph J. Conte, Sr., the building inspector and zoning enforcement officer 
of Agawam from 1967 through 1989. This opinion does not rely upon any of the 
supplementary material filed in this case. 

 

6 
 

The following endorsement appeared on the motion: “The Court decided the motion on 
the basis of the pleadings and evidence before him at the time, not on new matters 
introduced through pleadings before another Judge after intervention was [allowed] after 
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final judgment was entered without vacating or revising the judgment.” 

 

7 
 

Indeed, in its written, “closing comments” Berkshire submitted to the board, Berkshire 
wrote, “It is apparent that everyone involved in this process has understood that certain 
buildings, structures and equipment proposed to be constructed by Berkshire Power 
require a special permit under Section 180–63 and 180–11 of the Agawam Zoning Code 
because they are in excess of 40 feet.” These “comments” were included in the papers 
submitted to the judge who decided the summary judgment motion. See note 8, infra. 

 

8 
 

The board filed a memorandum of law in opposition to Berkshire’s motion for summary 
judgment. Attached to the memorandum were various exhibits, including the prior 
decisions of the board to which the memorandum referred. Thus those decisions were 
before the judge who decided the motion for summary judgment. 

 

9 
 

Berkshire’s argument that the special permit provisions of § 180–11(G) are limited to 
particular uses—thereby excluding relief from dimensional requirements—is plainly wrong 
under the Emond case, supra at 633–636, 541 N.E.2d 380. 
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Synopsis 

Background: Property owner, a realty trust, 

brought action against zoning board and 

abutter, challenging board’s decision 

reinstating original cease and desist order 

prohibiting wedding receptions on property, 

after abutter appealed from building 

inspector’s new cease and desist order 

revised pursuant to settlement agreement in a 

Land Court action between town and owner, 

to which abutter was not a party. Following 

jury-waived trial, the Superior Court 

Department, Barnstable County, Robert C. 

Rufo, J., affirmed board’s decision. Owner 

appealed. 

  

Holdings: The Appeals Court, Green, C.J., 

held that: 

  

abutter was not bound by settlement 

agreement, and 

  

board acted within its authority in 

determining that owner’s advertisement and 

rental of property as a venue constituted a 

commercial use that was not accessory to its 

permitted residential use. 

  

Affirmed. 

  

Procedural Posture(s): On Appeal; Review 

of Administrative Decision. 

**794 Zoning, Enforcement, Building 

inspector, Permitted use, Board of appeals: 

jurisdiction. Municipal Corporations, 

Building inspector, Selectmen. Practice, 

Civil, Zoning appeal. 

CIVIL ACTION commenced in the Superior 

Court Department on October 3, 2016. 

The case was heard by Robert C. Rufo, J. 

Attorneys and Law Firms 

John D. Bowen for the plaintiff. 

Jonathan D. Fitch for James F. Molloy. 

Present: Green, C.J., Wolohojian, & Sullivan, 

JJ. 

Opinion 

 

GREEN, C.J. 

 

*713 Is an abutter bound by a settlement 

agreement between the board of selectmen of 

a town and a neighboring property owner, 

where the agreement concerned the 

permissible use of the neighbor’s property 

under the local zoning bylaw, and resolved 
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litigation to which the abutter was not a 

party? We conclude that the abutter in the 

present case, defendant James F. Molloy, is 

not so bound, and that defendant zoning 

board of appeals *714 of Bourne (board) 

acted within its authority in concluding that 

the use by the plaintiff, Lighthouse Realty 

**795 Trust, is prohibited under the Bourne 

zoning bylaw. 

  

Background. The plaintiff, Lighthouse 

Realty Trust (Lighthouse), owns property in 

Bourne that it rents out from time to time as 

a venue for weddings and other large 

gatherings. Following complaints by 

neighbors concerning traffic and noise, and 

the issuance of a cease and desist order to 

Lighthouse on January 15, 2013 (January 

2013 cease and desist order), the town of 

Bourne (as alleged in the complaint “through 

its duly appointed [b]uilding [i]nspector”) 

brought a complaint in the Land Court, 

pursuant to G. L. c. 40A, § 7, for declaratory 

and injunctive relief, on the ground that 

Lighthouse’s use of the property for such 

events constituted a prohibited commercial 

use in the residential zoning district in which 

the property is located (Land Court action). 

Lighthouse thereafter entered into a 

settlement agreement with the selectmen of 

the town, and a judgment entered dismissing 

the Land Court action.3,4 Thereafter, the 

building inspector issued a revised cease and 

desist order to Lighthouse, conforming to the 

terms of the settlement agreement, and 

defendant Molloy appealed from that order to 

the board.5 After hearing, the board issued a 

decision overturning the building inspector’s 

revised order, and directing reinstatement of 

the January 2013 cease and desist order 

(which stated that use of the property for 

weddings or wedding receptions violated the 

Bourne zoning bylaw). Lighthouse appealed 

from the board’s decision to the Superior 

Court, pursuant to G. L. c. 40A, § 17, 

where judgment entered affirming the 

board’s decision after a jury-waived trial. 

This appeal followed. 

  

*715 Discussion. a. Effect of the Land Court 

action. Citing Morganelli v. Building 

Inspector of Canton, 7 Mass. App. Ct. 475, 

388 N.E.2d 708 (1979), Lighthouse asserts 

that Molloy is bound by the town’s settlement 

of the Land Court action. In Morganelli, 

abutters brought an action for mandamus 

against the building inspector, challenging 

the issuance of a building permit for 

construction on a nonconforming lot. The 

question whether a building could be 

constructed on the lot had been the subject of 

prior litigation brought by a former owner of 

the lot, and finally adjudicated to allow 

construction. Id. at 480, 388 N.E.2d 708. In 

concluding that the prior adjudication bound 

Morganelli and his coplaintiff, who were not 

parties to the prior litigation, the court said 

that the prior litigation, “in which the 

building inspector participated as the proper 

enforcing officer, was, in substance, a 

proceeding against the municipality of 

Canton in which the interests of all of the 

citizens of Canton, including the plaintiffs, 

were represented. **796 The building 

inspector, by having refused to grant a permit 

... and by having defended the action against 

him ... already sought the enforcement of the 

zoning by-law that the present action seeks to 

require.” Id. at 482, 388 N.E.2d 708. In the 

present case, Lighthouse contends, Molloy is 

situated identically to the abutters in 

Morganelli, and is therefore bound by the 

judgment in the Land Court action. We 

disagree.6 
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Unlike the prior litigation in Morganelli, 

the Land Court action here was resolved by 

agreement -- in other words, by a voluntary 

decision by the town selectmen to determine 

how the bylaw should be enforced with 

respect to Lighthouse’s property. As the 

board observed in its decision on Molloy’s 

appeal, whether viewed as an amendment to 

the bylaw specific to Lighthouse’s property 

(albeit outside the procedural and substantive 

requirements of G. L. c. 40A, § 5), or as an 

impermissible use variance (albeit granted by 

the selectmen rather than the board, which, in 

any event, has authority to grant only 

dimensional variances under G. L. c. 40A, 

§ 10), the selectmen were without *716 

authority to adjust or determine the proper 

enforcement of the bylaw as to Lighthouse’s 

property. 

  

Setting aside any question of the role of the 

selectmen in the settlement agreement (or 

any question whether the agreement itself is 

an appealable order or decision of the 

building inspector),7 any decision or order of 

the building inspector pursuant to the 

agreement was necessarily subject to the 

notice and hearing requirements of G. L. c. 

40A. As we have observed in the past, c. 40A 

is a “comprehensive statutory scheme.” See 

Elio v. Zoning Bd. of Appeals of 

Barnstable, 55 Mass. App. Ct. 424, 431-432, 

771 N.E.2d 199 (2002), and cases cited, 

which sets out detailed requirements for 

notice to “parties in interest,” including 

abutters, and for hearing appeals from 

decisions by the building inspector either to 

enforce or to refuse enforcement of zoning 

requirements.8 See G. L. c. 40A, §§ 8, 11. If 

the building inspector could agree to settle 

enforcement litigation concerning property 

without participation by abutters or other 

statutory parties in interest, and without 

review by the board of appeals, the detailed 

procedural safeguards embedded in c. 40A to 

protect the interest of abutters and other 

parties in interest could be evaded by the 

simple expedient of a friendly enforcement 

action brought by a sympathetic building 

inspector against a property owner, and then 

settled out of sight of the public. 

  

Unlike the plaintiffs in Morganelli, the 

abutters in the present case had no 

opportunity in the Land Court action itself to 

ensure that their interests were protected. 

**797 As we previously observed, see note 4, 

supra, the Land Court judge denied Molloy’s 

motion to intervene but, recognizing 

Molloy’s potential interest in the resolution 

of the matter, directed the building inspector 

to give notice to Molloy and any other 

abutters of any decision affecting the 

previous cease and desist order, presumably 

to preserve their statutory right to appeal 

from any such action by the building 

inspector to the zoning board of appeals -- as 

Molloy subsequently did. The board’s 

decision on that appeal, and Lighthouse’s 

appeal from that decision to the Superior 

Court, followed precisely the *717 

procedural requirements established by c. 

40A. Contrast Barkan v. Zoning Bd. of 

Appeals of Truro, 95 Mass. App. Ct. 378, 

387, 126 N.E.3d 1008 (2019). The settlement 

agreement reached in the Land Court action 

neither deprived the board of jurisdiction 

over Molloy’s appeal nor operated to 

determine the applicability of the bylaw to 

Lighthouse’s property. 

  

b. Merits of the board’s decision. Our review 

of the board’s decision requires less 
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discussion. On review of a decision by a local 

zoning board of appeals in an appeal to the 

Superior Court or the Land Court under G. 

L. c. 40A, § 17, the judge determines the facts 

de novo, and considers whether the decision 

of the board is arbitrary, capricious, 

whimsical, or based on a legally untenable 

ground. See, e.g., Davis v. Board of 

Appeals of Chatham, 52 Mass App. Ct. 349, 

355, 754 N.E.2d 101 (2001).9 In an appeal 

such as the present one, involving 

interpretation of the local bylaw’s 

requirements, we extend deference to the 

reasonable interpretation of local zoning 

regulations by the officials charged with their 

administration and enforcement. See 

Wendy’s Old Fashioned Hamburgers of 

N.Y., Inc. v. Board of Appeal of Billerica, 

454 Mass. 374, 381, 909 N.E.2d 1161 (2009); 

APT Asset Mgt., Inc. v. Board of Appeals 

of Melrose, 50 Mass. App. Ct. 133, 138, 735 

N.E.2d 872 (2000). In the present case, we 

discern no legal error, abuse of discretion, 

arbitrariness or whimsy, in the board’s 

conclusion that the advertisement and rental 

of the property by Lighthouse as a wedding 

venue constitutes a commercial and not a 

residential use. Neither Lighthouse’s trustee 

nor, so far as indicated by the record, any 

beneficiary of the trust resides at the property. 

The use of the property for weddings is 

conducted pursuant to rental contracts with 

unrelated third parties, for financial gain by 

Lighthouse. Accordingly, we discern no 

reason to invalidate the board’s decision that 

the use of the property as a venue for 

weddings or other large gatherings by 

unrelated third parties on a rental basis is not 

accessory to its permitted residential use. See 

Henry v. Board of Appeals of Dunstable, 

418 Mass. 841, 844-845, 641 N.E.2d 1334 

(1994); *718 Simmons v. Zoning Bd. of 

Appeals of Newburyport, 60 Mass. App. Ct. 

5, 8, 798 N.E.2d 1025 (2003). 

  

Judgment affirmed. 

  

All Citations 
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Footnotes 
 

1 
 

Of the Lighthouse Realty Trust. 

 

2 
 

James F. Molloy. 

 

3 
 

The stipulation of dismissal stated that the action was to be “dismissed with prejudice.” 
See Mass. R. Civ. P. 41 (a) (1), 365 Mass. 803 (1974), which provides that “[u]nless 
otherwise stated in the notice of dismissal or stipulation, the dismissal is without 
prejudice” (emphasis added). 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST40AS17&originatingDoc=I32d860a0b25f11ea9e229b5f182c9c44&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST40AS17&originatingDoc=I32d860a0b25f11ea9e229b5f182c9c44&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001747138&pubNum=0000523&originatingDoc=I32d860a0b25f11ea9e229b5f182c9c44&refType=RP&fi=co_pp_sp_523_355&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_523_355
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001747138&pubNum=0000523&originatingDoc=I32d860a0b25f11ea9e229b5f182c9c44&refType=RP&fi=co_pp_sp_523_355&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_523_355
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001747138&pubNum=0000523&originatingDoc=I32d860a0b25f11ea9e229b5f182c9c44&refType=RP&fi=co_pp_sp_523_355&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_523_355
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019442743&pubNum=0000521&originatingDoc=I32d860a0b25f11ea9e229b5f182c9c44&refType=RP&fi=co_pp_sp_521_381&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_521_381
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019442743&pubNum=0000521&originatingDoc=I32d860a0b25f11ea9e229b5f182c9c44&refType=RP&fi=co_pp_sp_521_381&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_521_381
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019442743&pubNum=0000521&originatingDoc=I32d860a0b25f11ea9e229b5f182c9c44&refType=RP&fi=co_pp_sp_521_381&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_521_381
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000537281&pubNum=0000523&originatingDoc=I32d860a0b25f11ea9e229b5f182c9c44&refType=RP&fi=co_pp_sp_523_138&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_523_138
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000537281&pubNum=0000523&originatingDoc=I32d860a0b25f11ea9e229b5f182c9c44&refType=RP&fi=co_pp_sp_523_138&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_523_138
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000537281&pubNum=0000523&originatingDoc=I32d860a0b25f11ea9e229b5f182c9c44&refType=RP&fi=co_pp_sp_523_138&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_523_138
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994230903&pubNum=0000521&originatingDoc=I32d860a0b25f11ea9e229b5f182c9c44&refType=RP&fi=co_pp_sp_521_844&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_521_844
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994230903&pubNum=0000521&originatingDoc=I32d860a0b25f11ea9e229b5f182c9c44&refType=RP&fi=co_pp_sp_521_844&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_521_844
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994230903&pubNum=0000521&originatingDoc=I32d860a0b25f11ea9e229b5f182c9c44&refType=RP&fi=co_pp_sp_521_844&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_521_844
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003830515&pubNum=0000523&originatingDoc=I32d860a0b25f11ea9e229b5f182c9c44&refType=RP&fi=co_pp_sp_523_8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_523_8
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003830515&pubNum=0000523&originatingDoc=I32d860a0b25f11ea9e229b5f182c9c44&refType=RP&fi=co_pp_sp_523_8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_523_8
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003830515&pubNum=0000523&originatingDoc=I32d860a0b25f11ea9e229b5f182c9c44&refType=RP&fi=co_pp_sp_523_8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_523_8
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005735&cite=MASTRCPR41&originatingDoc=I32d860a0b25f11ea9e229b5f182c9c44&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N85038990655111EB9A2D8B73F5FF5EC2&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=6c876918db0048e08601077234500a88&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=If0dfa306d39b11d9a489ee624f1f6e1a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=6c876918db0048e08601077234500a88&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=If5eb678577a811dea82ab9f4ee295c21&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=6c876918db0048e08601077234500a88&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5d1eb967d3bb11d983e7e9deff98dc6f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=6c876918db0048e08601077234500a88&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I6d3a9b47d3e111d9bf60c1d57ebc853e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=6c876918db0048e08601077234500a88&contextData=(sc.Search)


Stevens v. Zoning Board of Appeals of Bourne, 97 Mass.App.Ct. 713 (2020)  

150 N.E.3d 793 

 

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 142 

 

 

4 
 

Molloy sought to intervene after the matter was referred to alternative dispute resolution 
but before the stipulation of dismissal was filed. The Land Court judge denied Molloy’s 
motion but, recognizing Molloy’s potential interest in the resolution of the matter, directed 
the building inspector to give notice to Molloy and any other abutters of any decision 
vacating, annulling, or otherwise modifying the January 2013 cease and desist order. 

 

5 
 

The revised cease and desist order authorized up to four “functions” (defined to include 
events in excess of twenty-five guests hosted by a renter of the property) per year -- one 
during each of the months of May, June, September, and October - - with a maximum of 
one hundred guests at any such function and subject to certain other restrictions (including 
a 10 P.M. end time, no use of the beach, and a police detail for any function with more 
than fifty guests). 

 

6 
 

As a threshold matter, we note that the members of the board of selectmen (who were 
the signatories to the settlement agreement) have no role or authority in matters of zoning 
enforcement, except in towns where there is no building inspector or commissioner; such 
matters are directed by statute to the building inspector or commissioner, subject to 
review by the zoning board of appeals. See G. L. c. 40A, §§ 7, 8. Simply put, the selectmen 
were without authority to settle any litigation purporting to determine the proper 
enforcement of the zoning bylaw regarding a particular use of property. We consider the 
agreement nonetheless to have been intended to bind the building inspector. 

 

7 
 

See note 6, supra. 

 

8 
 

That is why an order remanding a matter to a zoning board of appeals by a court vacating 
the decision of a local board of appeals or planning board often includes a requirement 
that any action on remand occur pursuant to notice and hearing as prescribed by c. 40A. 
See, e.g., Willard v. Board of Appeals of Orleans, 25 Mass. App. Ct. 15, 24, 514 N.E.2d 
369 (1987). 

 

9 On appeal from such review by the Superior Court, we review the judge’s findings of fact 
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 for clear error, but consider de novo the judge’s application of legal requirements to those 
facts. See Wendy’s Old Fashioned Hamburgers of N.Y., Inc. v. Board of Appeal of Billerica, 
454 Mass. 374, 383, 909 N.E.2d 1161 (2009); Steamboat Realty, LLC v. Zoning Bd. of 
Appeals of Boston, 70 Mass. App. Ct. 601, 602, 875 N.E.2d 521 (2007). 
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360 Mass. 432 
Supreme Judicial Court of 
Massachusetts, Worcester. 

TOWN OF HARVARD 
v. 

William MAXANT. 

Argued Sept. 16, 1971. 
| 

Decided Nov. 9, 1971. 

Synopsis 

Bill in equity by town against property owner 

to enjoin property owner from using or 

permitting use of land owned by him for the 

landing or taking off of aircraft. The Superior 

Court, Worcester County, Meagher, J., 

entered final decree in favor of the town and 

the property owner appealed. The Supreme 

Judicial Court, Quirico, J., held that private 

aircraft landing strip was not use that was 

‘customarily incidental’ to residential use of 

property and was not permissible as 

accessory use of the property. 

  

Affirmed. 

  

Procedural Posture(s): On Appeal. 

Attorneys and Law Firms 

*432 **348 Morris N. Gould, Clinton (C. A. 

Peairs, Worcester, with him), for defendant. 

Morton C. Jaquith, Town Counsel, for 

plaintiff. 

Before TAURO, C.J., and CUTTER, 

QUIRICO, and HENNESSEY, JJ. 

Opinion 

 

QUIRICO, Justice. 

 

This is a bill in equity brought by the town of 

Harvard (town) against William Maxant 

(defendant) to enjoin him from using or 

permitting the use of land owned by him for 

the landing or taking off of aircraft, which use 

is alleged to be in violation of the town’s 

zoning by-law. The defendant contends that 

this use of his property is lawful either as a 

permitted primary use or as accessory to a 

permitted use. The case is before us on the 

defendant’s appeal from a final decree in 

favor of the town. 

*433  We have a report of all the evidence 

presented at the trial. It consists principally of 

oral testimony. The trial judge was not 

requested to file a report of material facts 

found by him. G.L. c. 214, s 23. However, he 

voluntarily filed a written decision which 

included detailed findings of facts. In this 

situation we ‘examine the evidence and 

decide the case according to our own 

judgment, accepting as true the findings of 

the trial judge, whether based wholly or 

partly upon oral evidence, unless they are 

shown to be plainly wrong, and finding for 

ourselves such other and additional facts as 

we deem to be justified by the evidence.’ 

Sulmonetti v. Hayes, 347 Mass. 390, 391—

392, 198 N.E.2d 297, 298. Accordingly, we 

summarize the facts as found by us and by the 

trial judge. 

  

Prior to October 21, 1968,1 the defendant 
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spoke to the chairman of the town’s board of 

selectmen about the proposed use by him and 

his son of two parcels of land in the town for 

an aircraft landing strip. One of the parcels 

was then owned by the defendant’s son and it 

consisted of 14 acres. The other was an 

adjoining parcel consisting of 20.47 acres. 

The selectmen discussed the matter with the 

town counsel who gave them a written 

opinion on October 24, 1968, that the 

proposed use was not permitted by the town’s 

zoning by-law (by-law). On October 28, 

1968, the selection sent the defendant a copy 

of the opinion letter. On November 5, 1968, 

the defendant wrote the selectmen informing 

them that he had purchased the 20.47 acre 

parcel and that he wanted to make the 

announcement that he and his son would use 

a part of the parcel as ‘a personal landing 

strip’ for landings and takeoffs by his and his 

son’s personal planes. The defendant 

acquired title to the 20.47 acre parcel by a 

deed dated December 17, 1968, and recorded 

on December 30, 1968. 

The defendant never applied for or obtained 

any permit from the town to use the property 

as a private landing field. He was not required 

to obtain any permit for the landing field 

*434 from the Massachusetts Aeronautics 

Commission, but he was required to notify 

the Commission in writing that he was 

constructing or maintaining the field. G.L. c. 

90, s 39B.2 He gave such notice not later than 

January 10, 1969. 

**349 During the ten years before the 

defendant purchased his land, about fifteen 

acres of it had been used by a tenant for 

growing corn in the area now occupied by the 

defendant’s airstrip. About one acre of the 

land contained apple trees. After the 

defendant purchased the land, he did some 

clearing, planting of clover and mowing in 

the area where the airstrip is located. He also 

placed some beehives in three places on the 

property. There was no building on the 

property when the defendant purchased it, but 

prior to the trial in the Superior Court he 

erected a structure which he used for storing 

agricultural equipment. His building permit 

application described this structure simply as 

a ‘storage building,’ but the defendant hoped 

to use it for storing his aircraft in winter. 

The airstrip has been used for only six 

landings and takeoffs. Three were made by 

the defendant and three were made by his 

son, each piloting his own single engine 

plane. These landings and takeoffs involved 

no extraordinary noise, and neither caused 

nor resulted in any smoke, odor, fumes or 

mechanical disturbance. The defendant used 

the airstrip for his personal pleasure and 

recreation, and intended to continue to use it 

for that purpose. He and his son lived about 

five miles from the airstrip, the defendant in 

the town of Harvard, and his son in Ayer. 

The by-law, at all times material to this case, 

divides the town into five types of districts: 

Agricultural-Residential (AR), Business, 

Commercial, Commercial-Industrial, and 

*435 Watershed Protection and Floodplain. 

The defendant’s 20.47 acre parcel is in an AR 

district. The by-law prohibits certain 

described or specified ‘injurious, offensive, 

or otherwise detrimental’ uses in all districts 

of the town.3 The list of specified prohibited 

uses does not include airports, airstrips, 

landing strips or the storage of aircraft. 

The by-law states that premises shall be used 

only as therein permitted, and that ‘(a)ny 
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accessory use may accompany the main use.’ 

It defines the word ‘accessory’ as follows: 

‘An accessory use or structure is one clearly 

subordinate to, and customarily incidental to, 

and located on the same premises with the 

main use or structure to which it is 

accessory.’ It expressly prescribes and limits 

the uses which are permitted in each of the 

five types of zoning districts. Section 5.2 of 

the by-law provides that the uses permitted as 

of right in an AR district include one family 

residences, limited types of home 

occupations, the renting of rooms to 

nontransients, various forms of agriculture 

including housing for farm help and the sale 

of natural produce of the farm, and certain 

religious, educational, conservation or 

municipal uses. Additional limited uses are 

allowed subject to special permits or other 

approval required therefor. None of the uses 

permitted in an AR district, whether as of 

right or upon special permit or approval, 

includes airports, airstrips, landing strips or 

the storage of aircraft. Neither is any of such 

uses expressly permitted in any of the other 

four types of districts. 

**350  The defendant argues that since a 

private landing strip does not fall within any 

of the uses prohibited by s 5.1, it *436 

follows that it must therefore be permitted in 

an AR district, and perhaps in all five of the 

zoning districts. We do not agree with this 

oversimplified reading of one section of the 

by-law without regard to the other sections. 

There is no requirement that zoning by-laws 

or ordinances follow any particular pattern or 

structure. They may take the form of 

prescribing uses permitted or prescribing 

uses prohibited, or a combination of the two. 

The town adopted a by-law which combines 

the two. It prohibits certain uses from all 

zoning districts of the town, and it also 

prescribes and limits the uses permitted in 

each district. This by-law is ‘both permissive 

and prohibitive in form.’ Building 

Inspector of Chelmsford v. Belleville, 342 

Mass. 216, 217, 172 N.E.2d 695, 696. The 

defendant’s use is not made lawful solely 

because it is not prohibited by s 5.1 of the by-

law. It must also be a use which is permitted 

in an AR district under s 5.2. Considered as 

the primary use made of the land, the private 

landing strip does not meet this test. 

  

 The defendant next argues that his use of the 

private landing strip is lawful because it 

qualifies as ‘customarily incidental’ to the 

residential use of the property. If this issue is 

decided on the record which comes to us from 

the Superior Court the defendant is barred at 

the threshold because on that record he made 

no residential use to which he could claim the 

private landing strip to be accessory. He 

gains nothing by resort to the by-law’s 

provision permitting accessory uses since 

there is no use made of the property except 

for the landing strip. Village of Old Westbury 

v. Hoblin, 141 N.Y.S.2d 186 (N.Y.Supr.Ct.). 

See Adley v. Paier, 148 Conn. 84, 86, 167 

A.2d 449; Mahler v. Board of Adjustment 

of the Borough of Fair Lawn, 94 N.J.Super. 

173, 180, 227 A.2d 511, affd. 55 N.J. 1, 258 

A.2d 705; Mola v. Reiley, 100 N.J.Super. 

343, 348, 241 A.2d 861. Cf. Baddour v. 

Long Beach, 279 N.Y. 167, 175, 18 N.E.2d 

18, app. dism. 308 U.S. 503, 60 S.Ct. 77, 84 

L.Ed. 431. For the foregoing reasons, the 

final decree must be affirmed. 

  

 At the argument before this court the 

defendant offered a document entitled 

‘Additional Argument Supplementing Brief 

for Appellant.’ stating that since the decision 

of the *437 case in the Superior Court he ‘has 
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applied for and received a building permit 

and has in fact constructed a permanent 

residence which he now occupies as his 

domicile on the 20.47 acre parcel of land in 

Harvard which is the subject of this 

proceeding.’ The town agreed only that the 

permit had been issued. The additional facts 

thus offered cannot be placed before us by the 

unilateral action of the defendant. Coonce v. 

Coonce, 356 Mass. 690, 693, 255 N.E.2d 

330, and cases cited. However, since the 

additional facts, it treated as properly before 

us, would not change the result, and because 

both sides have argued the question whether 

the private landing strip would be permitted 

as accessory to a residential use, we think that 

by expressing our opinion upon that question 

we may prevent further litigation between the 

parties. Wellesley College v. Attorney Gen., 

313 Mass. 722, 731, 49 N.E.2d 220, and cases 

cited. Simeone Stone Corp. v. Board of 

Appeals of Bourne, 345 Mass. 188, 192, 186 

N.E.2d 457. 

  

For the purpose of the present discussion we 

are assuming that the defendant occupies a 

residence located on the same premises 

where the landing strip is located. The only 

question therefore is whether the use of the 

landing strip is ‘customarily incidental’ to the 

residential use. A review of decisions 

construing these and similar words will be 

helpful. 

In Needham v. Winslow Nurseries, Inc., 

330 Mass. 95, 101, 111 N.E.2d 453, 457, we 

said that ‘(a)n incidental or accessory use 

under a zoning law is a use which is 

dependent on or pertains to the principal or 

main use,’ and held that the sale of garden 

tools and equipment, the sale of certain 

merchandise not grown on the premises,  

**351 and the use of the premises as the 

headquarters for a contracting business were 

not permitted as accessory uses to 

‘greenhouses’ and ‘nurseries.’ In Pratt v. 

Building Inspector of Gloucester, 330 Mass. 

344, 113 N.E.2d 816, we held that the 

keeping of two show horses was not within 

any accessory use impliedly permitted in a 

residence district. We said, pp. 346—347, 

113 N.E.2d, p. 817, ‘When the question 

arises as to uses which in general tend to 

become deleterious to a neighborhood of 

homes it would seem that the most liberal test 

open to us *438 must be whether the use is 

one that is so necessary in connection with a 

one family detached house or so commonly 

to be expected with such a house that it 

cannot be supposed the ordinance was 

intended to prevent it. We do not believe that 

a stable for horses for family use could pass 

that test either as of 1927 when the ordinance 

was originally adopted or as of 1950 when it 

was reenacted. If the same question were 

presented as of the year 1900, for example, it 

is possible that a different answer would be 

required.’ 

The following helpful discussion of the 

meaning of the words ‘subordinate and 

customarily incidental’ in a zoning by-law 

provision for accessory uses is contained in 

Lawrence v. Zoning Bd. of Appeals of 

North Branford, 158 Conn. 509, 512—513, 

264 A.2d 552. 

‘The word ‘incidental’ as employed in a 

definition of ‘accessory use’ incorporates two 

concepts. It means that the use must not be 

the primary use of the property but rather one 

which is subordinate and minor in 

significance. Indeed, we find the word 
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‘subordinate’ included in the definition in the 

ordinance under consideration. But 

‘incidental,’ when used to define an 

accessory use, must also incorporate the 

concept of reasonable relationship with the 

primary use. It is not enough that the use be 

subordinate; it must also be attendant or 

concomitant. To ignore this latter aspect of 

‘incidental’ would be to permit any use which 

is not primary, no matter how unrelated it is 

to the primary use. 

‘The word ‘customarily’ is even more 

difficult to apply. Although it is used in this 

and many other ordinances as a modifier of 

‘incidental,’ it should be applied as a separate 

and distinct test. Courts have often held that 

use of the word ‘customarily’ places a duty 

on the board or court to determine whether it 

is usual to maintain the use in question in 

connection with the primary use of the land. 

See 1 Anderson, (American Law of Zoning s 

8.26) loc. cit. In examining the use in 

question, it is not enough to determine that it 

is incidental in the two meanings of that word 

as discussed above. The use must be further 

scrutinized to determine *439 whether it has 

commonly, habitually and by long practice 

been established as reasonably associated 

with the primary use. * * * 

‘In applying the test of custom, we feel that 

some of the factors which should be taken 

into consideration are the size of the lot in 

question, the nature of the primary use, the 

use made of the adjacent lots by neighbors 

and the economic structure of the area. As for 

the actual incidence of similar uses on other 

properties, geographical differences should 

be taken into account, and the use should be 

more than unique or rare, even though it is 

not necessarily found on a majority of 

similarly situated properties.’ 

The judge made no express finding on the 

factual issue whether a private landing strip 

is or is not ‘customarily incidental’ to a 

residential use. No finding was required on 

the issue because he found that ‘there is no 

residence upon this land, nor is there any 

agricultural use conducted on the premises, * 

* * the respondent wants to use this landing 

strip for purely his personal use and for 

pleasure, * * * (and) the use of this air strip is 

not attached to any residential use or 

agricultural use of the premises in question.’ 

The defendant relies in part on cases which 

have held such uses as tennis courts, 

swimming pools and amateur radio towers to 

be accessory to residential uses.  **352 

Wright v. Vogt, 7 N.J. 1, 80 A.2d 108; 

Skinner v. Zoning Bd. of Adjustment of the 

Township of Cherry Hill, 80 N.J.Super. 380, 

193 A.2d 861; Bloomfield v. Parizot, 88 

N.J.Super. 181, 211 A.2d 230; Hardy v. 

Calhoun, 383 S.W.2d 652 (Tex.Civ.App.). 

For additional citations and discussion of 

similar recreational uses held to be accessory 

to residential uses, see Rathkopf, The Law of 

Zoning and Planning (3d ed.) c. 23, s 36 at 

pp. 23—53 to 23—59, and Supplement 

thereto. We do not consider those cases 

applicable to the question before us. 

 Each of the parties has cited to us a decision 

in another State on the question whether a 

private landing strip is accessory to a 

residential use. The defendant relies on 

Schantz v. Rachlin, 101 N.J.Super. 334, 244 

A.2d 328, affd. *440 104 N.J.Super. 154, 249 

A.2d 18, and the town relies on Samsa v. 

Heck, 13 Ohio App.2d 94, 234 N.E.2d 312. 

In each case the zoning ordinance permitted 

accessory uses subordinate to the principal 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1951110561&pubNum=162&originatingDoc=I535c42ccd91b11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963108223&pubNum=162&originatingDoc=I535c42ccd91b11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963108223&pubNum=162&originatingDoc=I535c42ccd91b11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963108223&pubNum=162&originatingDoc=I535c42ccd91b11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965107733&pubNum=162&originatingDoc=I535c42ccd91b11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965107733&pubNum=162&originatingDoc=I535c42ccd91b11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964128773&pubNum=713&originatingDoc=I535c42ccd91b11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964128773&pubNum=713&originatingDoc=I535c42ccd91b11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968109963&pubNum=162&originatingDoc=I535c42ccd91b11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968109963&pubNum=162&originatingDoc=I535c42ccd91b11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969212167&pubNum=162&originatingDoc=I535c42ccd91b11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969212167&pubNum=162&originatingDoc=I535c42ccd91b11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967121495&pubNum=578&originatingDoc=I535c42ccd91b11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967121495&pubNum=578&originatingDoc=I535c42ccd91b11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I2539d12233ba11d986b0aa9c82c164c0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a4df4948b58e47eaa09b5defe412cc4c&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ie6affcb633e911d98b61a35269fc5f88&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a4df4948b58e47eaa09b5defe412cc4c&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I2cbbff31340111d986b0aa9c82c164c0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a4df4948b58e47eaa09b5defe412cc4c&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ib7e25419d92911d9a489ee624f1f6e1a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a4df4948b58e47eaa09b5defe412cc4c&contextData=(sc.Search)


Town of Harvard v. Maxant, 360 Mass. 432 (1971)  

275 N.E.2d 347 

 

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 149 

 

use and located on the same lot therewith. 

The ordinance in the Schantz case required 

that a claimed accessory use be ‘clearly 

incidental’ to the principal use, whereas that 

in the Samsa case required that it be 

‘customarily incident’ thereto. Thus, the 

ordinance in the latter case was almost 

identical to that before us. In the Schantz case 

the court held the private landing strip use 

was permitted as accessory to a residential 

use, and in the Samsa case the court held that 

it was not. We consider the decision in the 

Samsa case more persuasive because of the 

similarity of the ordinance involved there to 

the ordinance before us. 

  

In the case before us the defendant testified 

that his was the only private landing strip in 

the town of Harvard, and that he knew of 

none in adjoining towns. Even if we take 

notice of the increasing use of private aircraft 

as a means of business travel and 

transportation and for pleasure purposes, 

such use has not become so prevalent in 

Massachusetts that it can now be held that it 

is one ‘customarily incidental’ to the 

residential use of property. See Building 

Inspector of Falmouth v. Gingrass, 338 Mass. 

274, 276, 154 N.E.2d 896. This conclusion is 

limited to the factual situation presented by 

the record before us, and we intend no 

suggestion that a private landing strip may 

not some day become ‘customarily 

incidental’ to a residential use. 

Decree affirmed. 

All Citations 

360 Mass. 432, 275 N.E.2d 347 
 

Footnotes 
 

1 
 

The exact date the conversations started is unclear, but there is some evidence that they 
may have started as early as April, 1968. 

 

2 
 

Section 39B, inserted by St.1946, c. 607, s 1, provides in part that ‘no * * * airport, 
restricted landing area * * * shall be maintained or operated unless a certificate of approval 
of the maintenance and operation thereof is granted and is continued in force by the 
commission.’ However, it also provides that the section shall not apply ‘to restricted 
landing areas designed for non-commercial private use * * * provided, that each person 
constructing or maintaining a restricted landing area for non-commercial private use shall 
so inform the commission in writing.’ 

 

3 
 

Section 5.1 of the by-law provides as follows: ‘5.1 GENERAL. No use is permitted which is 
injurious, offensive, or otherwise detrimental to the neighborhood or community because 
of a. concussion, vibration, noise, or other mechanical disturbance, b. Smoke, dust, odor, 
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fumes, or other air pollution, c. glare, fluctuating light, or electrical interference, d. danger 
of fire, explosion, radioactivity, or other danger, or e. wastes or refuse (except at the Town 
Dump), or other characteristics. The customary character of normal farm operations 
permitted in the Bylaw is not considered detrimental. The collection or open storage of 
junk or abandoned autos, the commercial raising of swine or fur animals, the manufacture 
or commercial storage of explosives, a fertilizer plant, a slaughter house, or a race track 
are specifically prohibited.’ 
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Synopsis 

Background: Landowner appealed planning 

board’s conditional approval of landowner’s 

proposed reconstruction of her single family 

home. The Land Court, Suffolk County, 

Karyn F. Scheier, J., annulled the decision 

and remanded for deletion of setback 

condition, and board and abutter appealed. 

  

The Appeals Court, Grasso, J., held that by-

law allowed board to impose conditions on 

site plan approval even if stricter than those 

imposed by minimum dimensional 

requirements. 

  

Vacated and remanded. 

  

Procedural Posture(s): On Appeal. 
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defendant. 

Paul M. Lynch, Marblehead, for the plaintiff. 

Present: GRASSO, TRAINOR, & 

WOLOHOJIAN, JJ. 

Opinion 

 

GRASSO, J. 

 

*372 The Marblehead zoning by-laws (by-

laws) require site plan review by the planning 

board (board) of certain construction in the 

town’s shoreline districts. As part of its site 

plan review of Susan Muldoon’s proposed 

reconstruction of her single family home, the 

board conditioned approval of Muldoon’s 

plan on her (1) using wood clapboard or 

shingle, rather than brick, on the building 

exterior (the siding condition) and (2) 

positioning the house thirty feet from the 

southwestern boundary of the property rather 

than the 8.3 feet proposed and *373 

otherwise permitted under the eight-foot 

minimum setback of the applicable 

dimensional by-law provision (the setback 

condition).2 On Muldoon’s appeal pursuant to 

G.L. c. 40A, § 17, see Prudential Ins. 

Co. of Am. v. Board of Appeals of Westwood, 

23 Mass.App.Ct. 278, 279, 502 N.E.2d 137 

(1986), a Land Court judge ruled that the 

setback condition was unreasonable and 

beyond the board’s authority because it 

derogated from the uniformity requirement of 

G.L. c. 40A, § 4.3 The judge annulled the 

board’s decision and remanded the case for 

entry of a new decision deleting the setback 
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condition.4 

  

On appeal, the board and Timothy Havens, 

Muldoon’s abutter, contend that the judge 

erred. We agree. The imposition, as a 

condition of site plan approval, of a setback 

condition that is more stringent than the 

minimum setback specified under the 

applicable zoning by-law is not thereby 

unreasonable as violative of the uniformity 

requirement of G.L. c. 40A, § 4. We reverse 

the judgment annulling the board’s decision 

and remand for determination of the 

reasonableness of the setback condition 

under the site plan review criteria contained 

in the by-law. See Prudential Ins. Co. of 

Am. v. Board of Appeals of Westwood, 23 

Mass.App.Ct. at 282 n. 7, 502 N.E.2d 137 

(judge determines legal validity of board’s 

decision on facts found by her without being 

confined to evidence before the board). 

  

 1. Site plan review. Although not expressly 

provided by statute, site plan review is 

recognized as a permissible regulatory tool 

and a means for communities to control the 

aesthetics and environmental impacts of land 

use under their zoning by-law. See Osberg v. 

Planning Bd. of Sturbridge, 44 Mass.App.Ct. 

56, 57, 687 N.E.2d 1274 (1997). Site plan 

review has to do with the regulation of 

permitted uses, not their prohibition. See id. 

at 57–59, 687 N.E.2d 1274. “[I]f the *374 

specific area and use criteria stated in the by-

law [are] satisfied, the board [does] not have 

discretionary power to deny ... [approval], 

but instead [is] limited to imposing 

reasonable terms and conditions on the 

proposed use.” Prudential Ins. Co. of Am. 

v. Board of **355 Appeals of Westwood, 23 

Mass.App.Ct. at 281–282, 502 N.E.2d 137, 

quoting from SCIT, Inc., v. Planning Bd. of 

Braintree, 19 Mass.App.Ct. 101, 105 n. 12, 

106, 472 N.E.2d 269 (1984). The board is 

forbidden from entertaining any “standard, 

criterion or consideration not permitted by 

the applicable statutes or by-laws.” Britton 

v. Zoning Bd. of Appeals of Gloucester, 59 

Mass.App.Ct. 68, 73, 794 N.E.2d 1198 

(2003). A zoning by-law may require site 

plan approval for uses that are otherwise 

permissible as of right, provided the site plan 

review provisions of the by-law (a) set forth 

proper standards for review; (b) do not 

authorize prohibition of the permitted use; 

and (c) provide for regulation of the 

permitted use through reasonable terms and 

conditions. See Castle Hill Apartments 

Ltd. Partnership v. Planning Bd. of Holyoke, 

65 Mass.App.Ct. 840, 841, 844 N.E.2d 1098 

(2006) (board limited to imposing reasonable 

conditions on use). 

  

 2. The criteria for site plan approval. Here, 

the site plan approval criteria are set forth in 

Section 200–37 of the by-law.5 *375 That 

section mandates that the board consider, 

among other things, the general purpose and 

intent of the by-law; the extent to which 

architectural and design features are in 

harmony with the prevailing character and 

scale of buildings in the neighborhood and 

town (including, without limitation, building 

materials, screening, breaks in roof and wall 

lines, adequate light, air, circulation, and 

separation between buildings); and the extent 

to which the adverse effects on abutting lots, 

the immediate neighborhood, and the town 

are minimized, including, but not limited to, 

obstructions of views. The site plan approval 

provision authorizes the board to “impose 

any conditions deemed necessary to achieve 

the purposes of [the by-law].” 
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In applying these criteria, the board imposed 

the setback condition based on its specific 

finding that Muldoon’s lot is ninety-two feet 

in width, leaving adequate space to locate the 

building farther away from the southwestern 

boundary line in order to provide for 

“improved light, air [,] ... circulation and 

separation” between Muldoon’s and Haven’s 

adjacent homes. On appeal, the judge did not 

assess the reasonableness of the condition on 

that ground because she concluded that the 

setback condition “cannot be found to be 

reasonable” because it derogates from the 

uniformity requirement of G.L. c. 40A, § 4. 

Relying on Castle Hill Apartments Ltd. 

Partnership v. Planning Bd. of Holyoke, 

supra, the judge ruled that the setback 

condition imposed a dimensional 

requirement that was not subject to alteration 

by the board, because “such matters were 

previously resolved in a legislative sense 

when the [town] enacted the [by-law].” 

  

We disagree. That the by-law contains 

minimum dimensional requirements is not 

**356 dispositive of whether, in accordance 

with site plan approval criteria set forth in the 

by-law, the board may impose reasonable 

conditions that result in stricter dimensional 

requirements than would otherwise be the 

case. In Castle Hill, supra at 847, 844 

N.E.2d 1098, we noted that density was not 

among the factors listed for the board to 

consider. Here, by contrast, the site plan 

provision of the by-law specifically directs 

the board to consider (1) whether the 

architectural and design features of the 

proposed structure are in harmony with the 

prevailing character and scale of buildings in 

the neighborhood and town and afford 

adequate light, air, circulation, and separation 

between buildings, and  *376 (2) whether 

adverse effects on abutting lots, the 

neighborhood, and the town, including 

obstruction of views, are minimized. We 

construe the by-law provision as empowering 

the board to impose reasonable conditions on 

site plan approval in order to achieve those 

goals even where those conditions impose 

dimensional requirements stricter than the 

minimum required by the applicable zoning 

by-law. What conditions, if any, might be 

deemed reasonable or whether the problem is 

so intractable as to admit of no reasonable 

solution requires careful factual analysis. See 

Prudential Ins. Co. of Am. v. Board of 

Appeals of Westwood, 23 Mass.App.Ct. at 

283, 502 N.E.2d 137 (judge examines the 

proposal to see if the problem is so intractable 

as to admit of no reasonable solution). 

  

Because the judge ruled that any condition of 

site plan approval that increased the 

minimum dimensional requirements of the 

by-law was unreasonable, she did not make 

detailed factual findings addressing the 

board’s contention that the setback condition 

was a reasonable means of assuring 

“adequate light, air, circulation, and 

separation” between Muldoon’s and Haven’s 

properties, and that Muldoon’s placement of 

her home 8.3 feet from Haven’s sideline 

would have the effect of needlessly 

obliterating a major portion of Haven’s view 

and block an important source of Haven’s 

light and air. Nor did she consider whether 

the setback condition was reasonable in light 

of the by-law’s site plan approval criteria 

regarding the extent to which adverse effects 

on abutting lots, the neighborhood, and the 

town (including obstructions of views) are 

minimized. 

  

Accordingly, we vacate the judgment 
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annulling the setback condition and remand 

for factual findings and determination 

regarding the reasonableness of the setback 

condition in light of the standards set forth in 

the zoning by-law. 

  

So ordered. 

  

All Citations 

72 Mass.App.Ct. 372, 892 N.E.2d 353 
 

Footnotes 
 

1 
 

Timothy D. Havens, intervener, is an abutter. 

 

2 
 

There is no dispute that Muldoon’s use was permitted as of right in the shoreline general 
residence district and that the structure proposed by her complied with all of the minimum 
dimensional controls set forth in the by-law. 

 

3 
 

General Laws c. 40A, § 4, as inserted by St.1975, c. 808, § 3, provides in pertinent part: 
“Any zoning ordinance or by-law which divides cities and towns into districts shall be 
uniform within the district for each class or kind of structures or uses permitted.” 

 

4 
 

The judge also ruled that the siding condition imposed by the board was reasonable; 
Muldoon does not contest that ruling. 

 

5 
 

Section 200–37(C) of the by-law provides in pertinent part: 

“Standards for special permit for site plan approval. The Planning Board shall consider the 
following standards: 

“(1) The general purpose and intent of this Bylaw. 

“... 

“(3) The extent to which: 

“(a) The architectural and design features are in harmony with the prevailing character 
and scale of buildings in the neighborhood and Town (such as but not limited to: building 
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materials, screening, breaks in roof and wall lines, adequate light, air, circulation and 
separation between buildings). 

“... 

“(e) The adverse effects on abutting lots, the immediate neighborhood and the Town of 
Marblehead are minimized including (such as but not limited to: conflicts between 
residential, commercial and industrial uses, obstructions of views, increases in use of 
Town services and impact on Town infrastructure).” 
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MEMORANDUM AND ORDER ON 

THE PARTIES’ CROSS-MOTIONS 

FOR JUDGMENT ON THE 

PLEADINGS (CONVERTED TO 

MOTIONS FOR SUMMARY 

JUDGMENT) AND THE PLAINTIFFS’ 

MOTION FOR SUMMARY 

REINSTATEMENT OF BUILDING 

PERMIT 

LONG, J. 

 

Introduction 

*1 This case is a G.L. c. 40A, § 17 appeal 

from a decision of the Weston Zoning Board 

of Appeals (the “ZBA”) that revoked a 

January 3, 2008 building permit for 

additional finished space in the plaintiffs’ 

dwelling at 144 Beaver Road in Weston and 

a G.L. c. 240, § 14A challenge to the bylaw 

on which that revocation was based.1 

  

The essence of the dispute is simply stated. 

Town of Weston Zoning Bylaw § V.B.1.a 

(the “Bylaw”) allows a single-family home to 

be constructed by right so long as its 

Residential Gross Floor Area (“RGFA”) does 

not “exceed the greater of 3,500 s.f. or 10% 

of the lot area up to a maximum of 6,000 s.f.”2 

If the RGFA exceeds that maximum, site plan 

approval from the Weston Planning Board is 

necessary. Bylaw § V.B.2.d.3 The plaintiffs’ 

home was built with a RGFA of just under 

6,000 square feet,4 but contained 

considerable unfinished space that 

deliberately was left unfinished so that site 

plan approval would not be required.5 An 

occupancy permit was duly issued for the 

house in this configuration. Certificate of 

Occupancy No.1943 (Sept. 7, 2007). 

  

Less than four months later, on December 19, 
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2007, the plaintiffs applied for a building 

permit to complete the unfinished areas, 

which was issued on January 8, 2008. 

Defendant Eugene Reznik, an abutter living 

at 158 Beaver Road, timely appealed that 

issuance to the defendant ZBA. As revealed 

at the hearing of that appeal, “the Building 

Inspector, the builder and the architect all had 

in mind that once the building was built with 

less than 6,000 s.f. of RGFA, a second 

building permit would be sought and granted 

to finish out the unfinished portions. It was 

their view that if the building were completed 

in stages, then so long as the first stage was 

less than 6,000 s.f., the building could be 

finished without site plan approval by the 

Planning Board.” ZBA Decision at 5 (May 1, 

2008). 

  

The ZBA was equally as candid. It admitted 

that, “[t]o date, the Weston Planning Board 

has declined to review additions to existing 

houses to determine RGFA.” Id. But, the 

ZBA saw the plaintiffs’ situation as different. 

In substance, in fact, in 

intention, and in spirit, this 

particular case before the 

Board was not a situation 

of an existing house to 

which an addition later was 

added. It was a situation 

where a house was 

constructed that clearly 

exceeded the 6,000 s.f. 

RGFA limit, where site 

plan approval should have 

been sought beforehand. 

That the builder and 

architect made a mistake 

early in the construction 

process in calculating the 

building’s RGFA is not an 

excuse for avoiding the site 

plan approval process. As 

soon as the mistake was 

discovered, the builder and 

owner should have applied 

for site plan approval or 

modified the design of the 

house so that it would fall 

under the 6,000 s.f. limit 

without having to resort to 

temporary fixes such as 

ripping out or leaving 

unfinished, for a short 

time, areas that were 

always meant to be 

finished. 

*2 Id. Accordingly, since site plan approval 

had neither been sought, obtained, or waived 

by the planning board, the ZBA voted 

unanimously to revoke the building permit 

for the additional space. Id. 

  

The plaintiffs’ appeal from that decision and 

their motion for summary reinstatement of 

the building permit are based on three 

arguments. First, the plaintiffs argue that the 

Bylaw does not apply to subsequent work on 

a house, even if that work was intended from 

the start. Second, the plaintiffs contend that 

the ZBA is estopped by the past practices of 

the town’s building inspector, who had issued 

building permits without site plan approval in 

allegedly similar situations, and by the 

planning board, which “has agreed to waive 

submission requirements and Site Plan 

Approval under Section V .B.2.d and Section 

XI of the Weston Zoning By-law, for existing 

houses that exceed the Residential Gross 
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Floor Area provision to the By-law, where 

finishing off interior space is proposed and 

where there is no change to the exterior of the 

house.” Letter from Susan Haber, Town 

Planner, to Rob Morra, Inspector of 

Buildings (Aug. 15, 2008). Third, the 

plaintiffs maintain that the provision in 

G.L. c. 40A, § 3 that “[n]o zoning ordinance 

or by-law shall regulate or restrict the interior 

area of a single family residential building” 

invalidates the Bylaw requiring site plan 

approval for homes with an RGFA in excess 

of 6,000 square feet and the statute’s 

exception “that such land or structures may 

be subject to reasonable regulations 

concerning the bulk and height of structures 

and determining yard sizes, lot area, setbacks, 

open space, parking and building coverage 

requirements” does not apply. 

  

I disagree with each of these contentions. As 

more fully set forth below, on the undisputed 

facts of this case, I find and rule that the 

Bylaw clearly applies to situations such as 

this where a home deliberately has been 

phased with the intent of avoiding the site 

planning process. I find and rule that the past 

practices of the former building inspector do 

not estop either the current inspector or the 

ZBA from applying and enforcing the 

Bylaw.6 I find and rule that the planning 

board’s past practice of “waiv[ing] 

submission requirements and Site Plan 

Approval under Section V.B.2.d ... for 

existing homes ... where finishing off interior 

space is proposed and where there is no 

change to the exterior of the house,” Letter 

from Susan Haber, Town Planner, to Rob 

Morra, Inspector of Buildings (Aug. 15, 

2008), would not preclude that board from 

requiring site plan approval in the situation 

presented by this case or in any other case it 

deemed appropriate so long as its decision 

was not arbitrary or capricious. Finally, I find 

and rule that the Bylaw is a “reasonable 

regulation ... concerning the bulk and height 

of structures” and thus not invalid under 

G.L. c. 40A, § 3 nor in violation of the 

uniformity requirements of G.L. c. 40A, § 4. 

See 81 Spooner Road LLC v. Brookline, 452 

Mass. 109, 117 (2008). Accordingly, the 

defendants’ motion for summary judgment is 

ALLOWED,7 the ZBA’s decision is 

AFFIRMED, the plaintiffs’ motion for 

summary reinstatement of the building 

permit is DENIED, and the plaintiffs’ claims 

are DISMISSED in their entirety, with 

prejudice. 

  

 

Discussion 

*3 “Summary judgment is appropriate where 

there is no genuine issue of material fact, and 

when viewing the evidence in the light most 

favorable to the nonmoving party, the 

moving party is entitled to judgment as a 

matter of law.” Gray v. Giroux, 49 

Mass.App.Ct. 436, 438 (2000) (citing Mass. 

R. Civ. P. 56(c)). The only potentially 

disputed facts relevant to these motions 

concern the past practices of the building 

inspector and planning board-did the former 

building inspector, in fact, issue building 

permits to build out previously unfinished 

interior space in excess of the RGFA 

threshold without prior site plan approval and 

did the planning board regularly “agree[ ] to 

waive submission requirements and Site Plan 

Approval under Section V.B.2.d and Section 

XI of the Weston Zoning By-law, for existing 

houses that exceed the Residential Gross 
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Floor Area provision to the By-law, where 

finishing off interior space is proposed and 

there is no change to the interior of the 

house”? Letter from Susan Haber, Town 

Planner, to Rob Morra, Inspector of 

Buildings (Aug. 15, 2008). For purposes of 

these motions, taking all disputed facts in the 

light most favorable to the plaintiffs, I 

assume these facts to be true.8 As discussed 

more fully below, however, they are not 

material to this memorandum and order. 

Even with these facts, the defendants are 

entitled to summary judgment dismissing the 

plaintiffs’ claims as a matter of law.9 

  

The initial question presented by this case-

whether the Bylaw facially applies to 

situations where a building permit is sought 

for previously unfinished interior space that 

was deliberately left unfinished to avoid the 

requirement of site planning approval-is 

easily answered. Bylaws, like statutes, are to 

be interpreted according to “the intent of the 

Legislature ascertained from all its words 

construed by the ordinary and approved 

usage of the language, considered in 

connection with the cause of its enactment, 

the mischief or imperfection to be remedied 

and the main object to be accomplished, to 

the end that the purpose of its framers may be 

effectuated.” Moloney v. Boston Five 

Cents Savings Bank, FSB, 422 Mass. 431, 

433 (1996) (quoting Telesetsky v. Wight, 395 

Mass. 868, 872-873 (1985)). The Bylaw’s 

words are straightforward. Homes with an 

RGFA of more than 6,000 square feet require 

site plan approval before a building permit 

may issue. The Bylaw’s purpose for this 

requirement is clear. In the town’s judgment, 

size matters. Larger homes (those in excess 

of 6,000 square feet) are deemed to have a 

greater impact on their surroundings than 

smaller ones and surely this is so. Generally 

speaking, larger homes have more bulk, more 

bedrooms, more cars, more visitors, and more 

activity. Interpreting the Bylaw as not 

requiring site plan approval for a home in 

excess of 6,000 square feet if the developer 

simply leaves a portion of its interior 

unfinished for a short period of time would 

make the Bylaw subject to manipulation and 

evasion, effectively rendering it meaningless. 

See 81 Spooner Road LLC, 452 Mass. at 118-

119 (upholding powers of towns to restrict 

subsequent conversion of previously 

“unfinished” space to prevent developers 

from “thwarting” bylaw requirements). The 

town currently interprets the Bylaw as 

requiring site plan approval in such situations 

(Aff. of Robert Morra, Inspector of Buildings 

at 1 (Sept. 11, 2008); ZBA Decision at 5 

(May 1, 2008)) and that interpretation is 

entitled to deference. Livoli v. Zoning Bd. of 

Appeals of Southborough, 42 Mass.App.Ct. 

921, 923 (1997). 

  

*4 The plaintiffs argue that the Bylaw 

impermissibly turns a “by right” use into a 

use requiring a special permit. Amended 

Case Management Joint Statement at 2 (July 

15, 2008). This is incorrect for two reasons. 

First, on its face, the Bylaw does not require 

a special permit, only site plan approval. The 

two are quite different. Osberg v. Planning 

Bd. of Sturbridge, 44 Mass.App.Ct. 56, 58-59 

(1997). Unlike a discretionary special permit, 

“if the specific area and use criteria stated in 

the by-law [are] satisfied, the board [does 

not] have discretionary power to deny ... [site 

plan approval], but instead [is] limited to 

imposing reasonable terms and conditions on 

the proposed use.” Prudential Ins. Co. of 

America v. Bd. of Appeals of Westwood, 23 

Mass.App.Ct. 278, 281-82 (1986) (quoting 
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SCIT, Inc. v. Planning Bd. of Braintree, 19 

Mass.App.Ct. 101, 105, n. 12, 106 (1984)). 

Second, a municipality is entitled to draw 

reasonable regulatory distinctions based on 

size. The line drawn by the Bylaw (requiring 

site plan approval for homes greater than 

6,000 square feet) is not only a reasonable 

distinction, but also a reasonable approach to 

addressing the consequences of such size. See 

Y.D. Dugout, Inc. v. Bd. of Appeals of 

Canton, 357 Mass. 25, 31 (1970) (towns may 

adopt “reasonably flexible methods ... 

allowing [their] boards ... to adjust zoning 

regulation to the public interest in accordance 

with sufficiently stated standards”); Andrews 

v. Town of Amherst, 68 Mass.App.Ct. 365, 

367-368 (2007) (Municipalities have “broad 

legislative powers” under the Home Rule 

Amendment, Art. 89 of the amendments to 

the Massachusetts Constitution, and the 

Zoning Enabling Act, G.L. c. 40A, to 

regulate land use within their boundaries. 

Standards will be upheld so long as they serve 

allowable zoning objectives, § 2A of St.1975, 

c. 808, and are neither in violation of any 

provision of the Zoning Enabling Act nor “an 

arbitrary or unreasonable exercise of the 

police power having no substantial 

relationship to the public health, safety or 

general welfare.”). 

  

Moreover, an important point should not be 

forgotten. The town is not saying that a 

building permit will not issue. The ZBA has 

simply said that the permit’s issuance in this 

case was premature because site plan review 

was never sought, obtained, or formally 

waived by the planning board. The law 

prohibits the planning board from acting 

arbitrarily or capriciously. After reviewing 

the situation, the planning board might very 

well decide that the site need not be altered in 

any way. At most, it can only impose 

reasonable terms and conditions unless no 

such terms could resolve the site’s problems, 

if any. Prudential Ins. Co. of America, 23 

Mass.App.Ct. at 283 n. 9 (“In some cases, the 

site plan, although proper in form, may be so 

intrusive on the interests of the public in one 

regulated aspect or another that rejection by 

the board would be tenable.”). 

  

*5 The plaintiffs next argue that the town is 

estopped from enforcing its Bylaw because 

the past practice of its building inspector had 

been to issue building permits to build out 

previously unfinished interior space without 

prior site plan approval and the past practice 

of its planning board had been to waive 

submission requirements and site plan 

approval where (as here) there was no change 

to the exterior of the house. This too is 

incorrect. First, this is no longer the building 

inspector’s practice and, moreover, it is one 

he recognizes was “not consistent with the 

RGFA requirements of the By-law.” Aff. of 

Robert Morra at 1. Second, it is not clear that 

it is still the practice of planning board or if, 

under that practice, waivers were given 

automatically for situations such as this 

where the developer deliberately left space 

unfinished (space always clearly intended to 

be finished) solely to avoid the site planning 

approval process. If that is the practice, for 

the reasons discussed above, it is improper. 

The Bylaw requires site plan approval and a 

municipality is not estopped from enforcing 

its laws due to the previous improper actions 

of its agents. Holahan v. Medford, 394 

Mass. 186, 191 (1985) (courts should be 

“reluctant to apply principles of estoppel to 

public entities where to do so would negate 

requirements of law intended to protect the 

public interest,” quoting Phipps Prods. 
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Corp. v. Massachusetts Bay Transp. Auth., 

387 Mass. 687, 693 (1982)); Dagastino v. 

Commr. of Corr., 52 Mass.App.Ct. 456, 459 

(2001) (citing McAndrew v. School Comm. 

of Cambridge, 20 Mass.App.Ct. 356, 360 

(1985)). 

  

The plaintiffs’ next challenge to the Bylaw is 

their contention that it violates G.L. c. 40A, 

§ 3 and is thus invalid because it 

impermissibly regulates the interior area of a 

single-family residential building. This 

argument also fails. The Bylaw does not 

regulate the interior area. It regulates the 

external impact of that area and is thus a 

permissible regulation concerning the “bulk” 

of structures within the meaning of G.L. c. 

40A, § 3. 81 Spooner Road LLC, 452 Mass. 

at 117. 

  

The zoning bylaw at issue in 81 Spooner 

Road LLC concerned a residential dwelling’s 

floor-to-area ratio. A building permit was 

issued and the neighbors challenged that 

permit on the grounds that the top floor of the 

house was intended to be used as habitable 

space, not an attic. The ZBA agreed and 

revoked the permit. The developer appealed, 

contending that the floor-to-area ratio 

regulations were invalid as applied to single-

family homes pursuant to G.L. c. 40A, § 3. 

The initial question presented was whether 

c. 40A, § 3 prohibited “all restriction of the 

interior area of a residence.” Id. at 112. The 

Supreme Judicial Court rejected this 

argument, noting that if it did so, 

none of the regulatory devices mentioned 

in the proviso in § 3, second par. 

[allowing “reasonable regulations 

concerning the bulk and height of 

structures and determining yard sizes, lot 

area, setbacks, open space, parking and 

building coverage requirements”] would 

be valid, and single-family residences 

could be constructed to cover an entire lot, 

with no height restriction. Houses, as well 

as lots, could abut, wreaking havoc on the 

purposes of zoning. We do not construe a 

statute in a manner that renders its 

purposes ineffective or its words 

meaningless. 

*6 Id. at 112-113. It further stated that “the 

prohibition ... cannot be absolute because it 

would deprive the town of all ability to 

regulate ‘density of population and intensity 

of use’ created by single-family homes.” Id. 

at 117. 

  

In construing the meaning of the statute, the 

court focused particularly on its use of the 

word “bulk.” As the court noted, “unlike the 

other devices mentioned in the proviso, a 

‘bulk’ regulation operates in a more complex 

manner involving consideration of interior 

area” and was different and distinct from 

“size.” Id. at 113-114. “[W]hen ‘bulk’ and 

‘size’ are used interchangeably, they refer to 

width, length, and height, but ‘bulk may also 

be expressed in terms of [a building’s] gross 

floor area.’ “ Id. at 114 (citing 3 A.H. 

Rathkopf & D.A. Rathkopf, Zoning and 

Planning § 54:2, at 54-2 (2005)). 

“[R]egulation of the bulk of a building by 

considering its internal area, as through the 

use of a floor-to-area ratio, is a generally 

recognized and accepted principle of zoning” 

of which “the Legislature was well aware” 

when it enacted G.L. c. 40A, § 3. Id. at 115. 

Thus, the court concluded, “it follows that the 

proviso of § 3, second par., permits 

consideration of interior area in bulk 

regulation.” Id. In sum, the court concluded, 
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“regulation of single-family residences 

pursuant to the authority in the proviso of 

G.L. c. 40A, § 3, second par., including bulk 

regulation of floor-to-area ratio, is a proper 

exercise of the zoning power, provided the 

effect of such regulation on the interior area 

of such structures is incidental.” Id. at 117. 

  

Here, the regulation is of “gross floor area” 

rather than “floor-to-area ratio,” but the 

analysis is the same. As stated above, bulk 

can be expressed in terms of gross floor area. 

Id. at 114. Further, as the court held, “to the 

extent the definition of ‘gross floor area’ and 

the floor-to-area ratio operate as a use 

restriction, they constitute a permissible 

‘intensity of use’ regulation under c. 40A, 

§ 3 and St.1975, c. 808, § 2A.” Id. at 118. 

  

Whether this Bylaw (requiring site plan 

approval for homes with an RGFA in excess 

of 6,000 square feet) is an “incidental” rather 

than “direct” regulation of interior space and 

whether the requirement of site plan approval 

is rationally related to RGFA has already 

been answered by the analysis earlier in this 

memorandum. To repeat, in the view of the 

town, size matters. Larger homes (those in 

excess of 6,000 square feet) are deemed to 

have more of an impact on their surroundings 

than smaller ones and surely this is so. 

Generally speaking, larger homes have more 

bulk, more bedrooms, more cars, more 

visitors, and more activity. 

  

To be sure, the court in 81 Spooner Road LLC 

did state that “dimensional, bulk, and density 

requirements may properly regulate single-

family residences so long as they do not set 

minimum or maximum levels of interior 

area.” Id. at 116-17 (emphasis added). 

However, contrary to the plaintiffs’ 

argument, the site plan approval requirement 

for residences with an RFGA greater than 

6,000 square feet does not “flatly prohibit the 

construction of a single-family house in 

excess of 6,000 square feet.”10 Reply Brief of 

Jonathan A. White, Trustee, and MJN 

Construction LLC, to Oppositions and Cross 

Motions of Town of Weston and the Weston 

ZBA, and to Reznik’s Opposition to Motion 

for Judgment on the Pleadings at 5 (Aug. 15, 

2008); see also Brief of Jonathan A. White, 

Trustee, and MJN Construction LLC, in 

Support of Motion for Judgment on the 

Pleadings Pursuant to M.R. Civ. P. 12(c) at 

19 (June 27, 2008). Rather, it merely sets a 

level that triggers a requirement for site plan 

approval for residences with an RGFA 

greater than 6,000 square feet. This is clearly 

intended to address the external effects of 

such bulk (e.g., the number of cars, residents 

and visitors; parking and driveway location; 

the types and locations of activities, etc.) and 

thus is a rational and “incidental” bulk 

regulation. See 81 Spooner Road LLC, 452 

Mass. at 118-19 (where the bylaw provision 

allowing conversion of attic and basement 

space to habitable space only after ten years 

was rationally related to the goal of 

regulating density and intensity of use). 

  

*7 The plaintiffs also contend that the site 

plan approval requirement for buildings with 

an RGFA greater than 6,000 square feet 

cannot validly regulate bulk and density 

because other provisions in the Bylaw 

specifically deal with bulk and density 

considerations (height, setback, parking, etc.) 

and the planning board would be bound to 

follow them. As Muldoon v. Planning Board 

of Marblehead makes clear, however, that 

argument fails as well. 72 Mass.App.Ct. 372 

(2008). Where, as here, the goals of site plan 
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approval include minimizing the impacts to 

neighboring properties and the community,11 

the site plan approval bylaw allows the 

planning “board to impose reasonable 

conditions on site plan approval in order to 

achieve those goals even where those 

conditions impose dimensional requirements 

stricter than the minimum required by the 

applicable zoning by-law.” Id. at 376. Stricter 

requirements in such circumstances do not 

violate the uniformity requirements of G.L. c. 

40A, § 4. Id. at 375. As a result, the fact that 

the planning board evaluates the impacts of 

bulk and density for homes with an RGFA in 

excess of 6,000 square feet under the Bylaw’s 

general site plan approval provisions rather 

than simply requiring those homes to meet 

the specific dimensional requirements in 

other sections does not invalidate the site plan 

approval requirement for those homes. 

  

The plaintiffs’ more general attack that the 

Bylaw violates the uniformity requirements 

of G.L. c. 40A, § 4 fails as well. In this 

argument, the plaintiffs once again equate the 

site plan approval requirement to bylaws that 

require a special permit for certain uses, 

citing SCIT, Inc. v. Planning Board of 

Braintree, 19 Mass.App.Ct. 101 (1984), for 

the proposition that Weston cannot require 

site plan approval without violating the 

uniformity requirement. As explained above, 

however, special permits and site plan 

approvals are very different mechanisms, and 

the Bylaw does not require a special permit 

for a use allowed as of right. In addition, as 

the town points out in its briefs, the town 

applies uniform requirements within the two 

classes established by the Bylaw: (1) single-

family residences constructed after October 

29, 1988 with an RGFA of less than 6,000 

square feet and (2) single-family residences 

constructed after October 29, 1988 with an 

RGFA of more than 6,000 square feet. The 

fact that the planning board may impose 

stricter requirements on residences with an 

RGFA exceeding 6,000 square feet does not 

violate the uniformity requirement. Muldoon, 

72 Mass.App.Ct. at 375. 

  

 

Conclusion 

For the foregoing reasons, I find and rule that 

Bylaw §§ V.B.1.a, V.B.2.d, and XI, requiring 

site plan approval for single-family homes 

with an RGFA in excess of 6,000 square feet, 

clearly applies to situations such as this 

where a home deliberately has been phased 

with the intent of avoiding the site planning 

process. I find and rule that the past practices 

of the former building inspector do not estop 

either the current inspector or the ZBA from 

applying and enforcing the Bylaw. I find and 

rule that the planning board’s apparent 

practice of “waiving submission 

requirements and Site Plan Approval under 

Section V.B.2.d ... for existing homes ... 

where finishing off interior space is proposed 

and where there is no change to the exterior 

of the house,” Letter from Susan Haber, 

Town Planner, to Rob Morra, Inspector of 

Buildings (Aug. 15, 2008), would not 

preclude that board from requiring site plan 

approval in the situation presented by this 

case or in any other case it deemed 

appropriate so long as its decision was not 

arbitrary and capricious. Finally, I find and 

rule that the Bylaw is a “reasonable 

regulation ... concerning the bulk and height 

of structures” and thus is not invalid under 

G.L. c. 40A, § 3 nor in violation of the 
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uniformity requirements of G.L. c. 40A, § 4. 

See 81 Spooner Road LLC, 452 Mass. at 117; 

Muldoon, 72 Mass.App.Ct. at 374. 

Accordingly, the defendants’ motion for 

summary judgment is ALLOWED, the 

ZBA’s decision is AFFIRMED, the 

plaintiffs’ motion for summary reinstatement 

of the building permit is DENIED, and the 

plaintiffs’ claims are DISMISSED in their 

entirety, with prejudice. Judgment shall enter 

accordingly. 

  

*8 SO ORDERED. 

  

All Citations 

Not Reported in N.E.2d, 2008 WL 4946478 
 

Footnotes 
 

1 
 

The home is owned by plaintiff Jonathan White, as trustee of 144 Beaver Road Trust. 
Plaintiff MJN Construction, Inc. was the applicant for its permits, as agent for the trust. 

 

2 
 

“By Right Uses: a. Unless located on a lot which bounds on a Scenic Road as defined in 
Section II, single family detached dwelling containing one housekeeping unit only, together 
with accessory buildings not containing a housekeeping unit.... The Residential Gross Floor 
Area ‘RGFA’ of any new or replacement single family dwelling use constructed pursuant to 
a building permit issued on or after October 29, 1998 may not exceed the greater of 3,500 
s.f. or 10% of the lot area up to a maximum of 6,000 s.f.” Bylaw § V.B.1.a. 

Bylaw § V.B.1.a. Bylaw § II (Definitions) defines RGFA as “[t]he sum of the horizontal 
area(s) of the above-grade floors in the residential building(s) on a lot, excluding 
unfinished attics but including attached or detached garages. The RGFA shall be 
measured from the exterior face of the exterior walls.” 

 

3 
 

“By-Right Uses Allowed With Site Plan Approval: d. New or replacement single-family 
dwelling, together with accessory buildings not containing a housekeeping unit, in 
conformity with Section VI.F.2 [requirements for number and location of dwellings on one 
lot], which is constructed pursuant to a building permit issued on or after October 29, 1998, 
and which exceeds the RGFA limit provided in Section V.B.1.a.” Bylaw § V.B.2.d. 

 

4 
 

The plaintiffs’ architect calculated the final RGFA as 5,992 square feet. Letter from Richard 
Waitt, Jr., P.E. of Meridian Associates, Inc. to Mr. Courtney Atkinson, Building Inspector 
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Attic space is excluded from RGFA calculations. See n. 2, supra. To bring their RGFA below 
6,000 square feet, the plaintiffs left a 400  square foot second floor room unfinished, 
removed its ceiling, and thus turned it into an attic. See Ex. 1 (Second Floor Plan, 
“unfinished area”). 

 

6 
 

Weston’s new building inspector, Robert Morra, testified by affidavit that he has 
“determined that past practices of this [the Building] department are not consistent with 
the RGFA provisions of the By-law in that building permits have been issued for existing 
residences, without referral to the Planning Board for Site Plan review, despite the fact 
that the maximum threshold requirements of Section V.B.1.a of the By-law have been 
exceeded” and, “because [he] has determined that such a practice is not consistent with 
the By-law’s RGFA provisions, [he has] put an end to that practice and [has] denied and will 
continue to deny any application for a building permit which exceeds RGFA thresholds in 
new construction or for an existing residence constructed pursuant to a building permit 
issued on or after October 29, 1998” (the effective date of that Bylaw provision). Aff. of 
Robert Morra at 1-2 (Sept. 11, 2008). He further stated that he would “continue to require 
the building permit applicant to apply to the Town’s Planning Board for Site Plan Approval 
pursuant to Section XI of the By-law” and, “[o]nce the Planning Board has concluded its 
review of the proposed project pursuant to Section XI of the By-law, a building permit may 
be issued if all other By-law requirements are met.” Id. at 2. 

 

7 
 

The motions under consideration were initially filed under Mass. R. Civ. P. 12(c) (judgment 
on the pleadings). All parties, however, submitted materials beyond the scope of that rule 
(Plaintiffs, for example, filed an appendix that included materials from other cases (Misc. 
Case Nos. 354262(AHS) and 376194(KCL)) and an affidavit of Janet Schmidt (attaching letter 
from Weston’s town planner and documents related to building permits for other 
properties). Defendant Eugene Reznik filed his own affidavit. The town defendants filed an 
affidavit from the town’s current building inspector, Robert Morra, and documents related 
to his rulings on other building permit applications.). The motions were thus converted to 
ones for summary judgment and I address them as such. Mass. R. Civ. P. 12(c) (“If, on a 
motion for judgment on the pleadings, matters outside the pleadings are presented to and 
not excluded by the court, the motion shall be treated as one for summary judgment.”). 
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The defendants concede that such building permits had been issued in the past by the 
former building inspector, a practice that Mr. Morra, the current building inspector, does 
not follow and it is one that he believes was “not consistent with the RGFA requirements 
of the By-law.” Aff. of Robert Morra, Inspector of Buildings at 1 (Sept. 11, 2008). The 
defendants also concede that, in at least one instance (15 Walnut Road), the planning 
board “agreed to waive submission requirements and site plan approval” as set forth in 
Ms. Haber’s August 15, 2008 letter. 

 

9 
 

The plaintiffs’ argument that Mr. Reznik did not have standing to bring the plaintiffs’ 
violation of the RGFA Bylaw before the ZBA of appeals is unavailing. As a direct abutter, 
potentially affected by the external impacts of the plaintiffs’ expansion of their RGFA, Mr. 
Reznik had a “legitimate interest in preserving the integrity of the district,” Rafferty v. 
Sancta Maria Hospital, 5 Mass.App.Ct. 624, 629-30 (1977), and thus a right to have the 
issue of the Bylaw’s applicability addressed by the ZBA. 

 

10 
 

The plaintiffs even acknowledge this fact in other sections of their brief-“No reading of the 
Weston Bylaw leads to the conclusion that a house exceeding 6,000 square feet may not 
be built at all.” Brief of Jonathan A. White, Trustee, and MJN Construction LLC, in Support 
of Motion for Judgment on the Pleadings Pursuant to M.R. Civ. P. 12(c) at 30-31 (June 27, 
2008). 

 

11 
 

See Bylaw §§ XI.H.4 (“development shall minimize demands placed on Town services and 
infrastructure), XI.H.8 (“Exposed storage areas ... and other unsightly uses shall be set back 
and/or screened to protect neighbors from objectionable features.”), XI.H.9 (“proposed 
projects shall be designed in such a way as to minimize shadows on neighboring 
properties”), and XI.H.10 (“There shall be no unreasonable glare ... onto neighboring 
properties from lighting or reflection.”). 
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Sarah A. Turano-Flores

Direct Line: (617) 439-2754

Fax: (617) 310-9198

E-mail: sturano-fl ores@nutter.com

December 12,2023
124539-l

Bv Electronic &Lst Class Mail

Howard S. Goldman, Acting Chair
ZoningBoard of Appeals
Town ofNeedham
Public Service Administration Building
500 Dedham Avenue
Needham, MA 02492

Re: Appeal of Building Permit # BC-23-10079 - 1688 Central Ave., Needham, MA
(the "Building Permit")

Dear Acting Chair Goldman and Members of the ZoningBoard of Appeals:

By formal application dated October 23,2023 (the "Appeal"), several named Needham

residents ("the Appellants") appealed the decision of the Needham Building Commissioner,

Joseph Prondak, to issue a Building Permit dated September 19,2023 (the "Building Permit"), to

Matt Borrelli and Needham Enterprises,LLC (collectively, "Needham Enterprises"), for the

construction of a childcare facility (the "Project") on the property located at 1688 Central

Avenue in Needham (the "Property"). We are writing on behalf of the prospective tenant for the

Project, the Needham Children's Center, to notifu the Board of certain serious, procedural

defects which require the immediate dismissal of the Appeal for lack ofjurisdiction.

Specifically, and while there are significant and compelling substantive rcasons to deny

the Appeal, as those reasons are described in the letter written by applicant's counsel, Attorney

Evans Huber, dated November 13,2023, there are fatal procedural effors which render this

Board without jurisdiction to hear any part of the Appeal. As more fully detailed in the

paragraphs that follow, the Board cannot proceed to the merits of the Appeal, and must vote to

dismiss the Appeal for lack ofjurisdiction because:

1. The Appellants state they are appealing the Building Permit pursuant to

Massachusetts General Laws, Chapter 40A, $$8 and 15, and $ 7.5.1 of the Zoning
Bylaw. The section cited by Appellants, M.G.L. c. 40A, $ 8, provides a process for an

appeal to this Board by "any person aggrieved . . . by an order or decision of the

inspector of building." The other section cited by Appellants, M.G.L. c. 40A, $ 15,

expressly requires that appeals pursuant to $ 8 be filed within 30 days. Article III of
the Rules of the Needham ZoningBoard of Appeals further requires that: "Any
communication, purporting to be an appeal, a petition or an application, shall be

Nutter McCtennen & Fish LLP / 155 Seaport BLvd / Boston, MA 02210 / T: 617.439.2000 / nutter.com
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treated ss mere notice of intention to seek Board action, until such time as it is
made on a complete officiat applicationform and the applicableJilingfee is paid."
While the Appellants filed a letter captioned as a'oNotice of Appeal" on October 19,

2023,their formal Application of Appeal was not filed until October 23,2023 (see a

truecopyattachedheretoas@),fourdaysafterthemandateddeadline.The
failure to meet this deadline is fatal to the Appellants' appeal and deprives the Board

ofjurisdiction. Connors v. Annino, 460 Mass. 190,797 (2011) ("We interpret $$ 7, 8

and 15 to mean that when aparty with adequate notice of the issuance of a building
permit claims to be aggrieved by the permit on the ground that it violates the zoning

code, the party must file an administrative appeal within thirty days of the permit's

issuance; a failure to do so deprives the board or other permit granting authority, and

later the courts, ofjurisdiction to consider the appeal.")

2. In their letter entitled Notice of Appeal, the Appellants further state: 'oThis is also a

request to the Building Commissioner, made pursuant to Mass. Gen. L. c.40A, $$ 7

[slc], to enforce the ZoningBylaw by revoking or suspending the Building Permit."

The section quoted by the Appellants, M.G.L. c. 40A, $ 7, describes the process for
interested parties to request zoning enforcement, and details the Building
Commissioner's responsibility to respond, in writing, if the request is denied. By
letter dated November 1,2023, the Building Commissioner followed the prescribed

procedure and issued his denial of the Appellants' request for enforcement
(hereinafter, o'the Enforcement Denial Decision", a true copy of which is attached

heretoas@,)'Inadditiontoprovidingaprocessforappealingbuilding
permits, M.G.L. c. 40A, $ 8, also provides a process for an appeal to this Board by
ooany person aggrieved by reason of his inability to obtain . . . enforcement action"

and, as noted above, $ 15 expressly requires that appeals pursuant to $ 8 be filed
within 30 days. The Appellants never appealed the Enforcement Denial Decision

within 30 days, and therefore, the Buitding Commissioner's decision on those claims

is final and not subject to appeal before this Board. See Vokes v. Avery W, Lovell,

Inc., 18 Mass. App. Ct. 471,479 (1984), review denied, 393 Mass. 1 103. ("We

conclude that the date on which azoning enforcement officer responds in writing to a

$ 7 request for enforcement creates the appealable decision contemplated by $ 8 and

becomes the date for measuring the thirty-day appeal period set forth in $ 15."); see

also Connors v. Annino, supra, 460 Mass. at797 (holding that failure to file the

administrative appeal within thirty days deprives the board ofjurisdiction to consider

the appeal).

Accordingly, and as a matter of law, this Board lacks jurisdiction to hear the Appellants'

claims, and must move forthwith to dismiss the Appeal for lack ofjurisdiction. Further details in

support of the dismissal are set forth in the following paragraphs which, in addition to
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summarizing the statutory provisions goveming the procedural defects outlined above, also

review the state and local provisions defining the scope of the Board's jurisdiction to hear

Section 15 appeals, the impact of the Judgment in the earlier Land Court litigation, and provide

additional grounds for the Board to deny the Appeal, should it decide to reach its merits. We

trust that, after hearing all of this important legal background, the Board will act swiftly to vote

to dismiss the Appeal at its next hearing and allow this much-needed childcare facility to be

constructed without fuither obstruction and delay.

A. Procedural Background

To understand the scope of the Board's role in this Appeal, it is first important to
understand how this matter came before the Board in its current procedural posture. The

tsuilding Permit was issued following the entry of Judgment in the matter of Needham

Enterprises, LLC v. Needham Planning Board, et al., Massachusetts Land Courl, Miscellaneous

Case No. 22 MISC 000158 (JSDR) (the "Litigation"). The Litigation was filed by Needham

Enterprises following the issuance of a Special Permit by the Needham Planning Board pursuant

to the Needham ZoningBylaw's ("NZB") provisions governing Major Project Site Plan Review
Special Permits (the "Planning Board Decision"). In the Litigation, Needham Enterprises

challenged the application of the Major Site Plan Review Special Permit process to the Project

on the grounds that the Project involved a use protected under the provisions of the so-called
Dover Amendment set forth in Massachusetts General Laws, Chapter 40A, Section 3. The
Litigation further challenged several of the conditions imposed by the Planning Board through
the Major Site Plan Review Special Permit process.

During the Litigation, the Appellants sought to intervene twice. On both occasions, their
Motion to Intervene was denied by the Land Court on the grounds that their interests were

already adequately represented by the Planning Board.

After a three (3) day bench trial and site view, the Land Court entered its Judgment in the

Litigation on August 22,2023. A true copy of the Judgment is attached hereto as Exhibit C In
its Judgment, the Land Court annulled the Planning Board Decision finding that, pursuant to the
provisions of the Dover Amendment, the Planning Board Decision:

(1) exceeded its authority its authority and is hereby annulled,

(2) thatthe Project complies with the dimensional requirements of the local zoning
bylaws and, pursuant to G. L. c. 40A, $ 3, is not subiect to futther review
thereunder, and

(3) that the LLC is entitled to apply for a building permit withoutfurther action by the
B o ard. (emphasis supplied).
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After Judgment entered, Needham Enterprises applied to the Building Commissioner for
the Building Permit to constnrct the Project. According to his November 1,2023letter, the

Building Commissioner reviewed the Building Permit application and determined that it'oproved
satisfbctory to all regulations under purview of the Department." See Exhibit B. He thus issued

the Building Permit on September 19, 2023.

As noted above, by Application dated October 23,2023, the Appellants appealed the

Building Permit to this Zoning Board of Appeals, citing that the appeal was filed pursuant to

Massachusetts General Laws, Chapter 40A, $$ 8 and 15, and the Needham Zoning Bylaw, $

7.5.1, and fuither requested, pursuant to Massachusetts General Laws, Chapter 40A, $ T,thatthe
Building Commissioner enforce the zoning bylaw and revoke the Building Permit. The Building
Commissioner responded to the enforcement request pursuant to $ 7 by issuing his Enforcement

Denial Decision, dated November 1,2023. Each of these local and statutory provisions are

reviewed in the paragraphs below.

B. Annlicable Statutorv and Zoninp Bvlaw Provisions

The following paragraphs review the local and statutory provisions identified in the

Appeal, as well as the relevant provisions of the Rules of the Needham Zoning Board of Appeals

and Massachusetts General Laws, Chapter 40A, $ 14,the state statute defining the powers of
boards of appeal in Massachusetts:

1. Ngedtram Zoning By'law.

Section 7.5.1 of the NZB states, in relevant parl, that the Needham Zoning Board of
Appeals shall:

"...hear and decide an appeal taken by any person aggrieved by reason ofhis (her)

inability to obtain a permit or enforcement action from the Building Inspector under the
provisions of General Laws, Chapter 40A and/or this By-Law... or by any person ...
aggrieved by an order or decision of the Building Inspector in violation of any provision

of the General Laws, Chapter 40A or this By-Law." (emphasis supplied).

T'hus, this local bylaw provides for appeals both from a decision of the Building Inspector to

issue a permit and from azoning enforcement decision (both relevant to this Appeal). By its
express terms, the provision authorizing the Board to hear appeals such as the instant Appeal,

limits the scope of the Board's review solely to zoning matters set forth in the Massachusetts

Zoning Act (M.G.L. c. 40A) and the NZB. Accordingly, issues pertaining to matters not
regulated by zoning - such as those regulated by the Needham General Bylaws or by Board of
Health Regulations - are g! within the Board's jurisdiction in this appeal.
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2. Massachusetts General Laws. Chapter 40A" Section 8

Section 8 of M.G.L. c. 40A similarly provides, in relevant part:

"An appeal to the permit granting authority as the zoning ordinance or by-law may

provide, may be taken by any person aggrieved by reason of his inability to obtain a

permit or enforcement actionfrom any administrative officer under the provisions of
this chapter... or by any person ... aggrieved by an order or decision of the inspector of
buitttings,.. in violation of any provision of this chapter or any ordinance or by-law
adopted thereunder." (emphasis supplied).

Thus, like its parallel looal NZB counterpart, $7.5.1, this statute provides for appeals both from a

decision of the Building Inspector tcl issue a permit and from azoning enforcement decision

(both relevant to this Appeal). Here again,like the parallel local NZB provision, the scope of the

Board's authority to hear appeals under this state statute is limited to alleged violations of the

ZoningAct (M.G.L. c. 40A) and the Needham Zoning Bylaw. The Board's jurisdiction does not

include matters not regulated by zoning - such as those regulated by the Needham General

Bi'laws or by Board of Health Regulations.

3. Massachusetts General Larrys. Chapter 40A. Section 7

Section 7 of M.G.L. c. 40A charges the Building Commissioner with the enforcement of
the zoning bylaw and further provides the process for requesting zoning enforcement, stating in

relevant paftthat, if the Building Commissioner:

oo...is requested in writing to enforce such ordinances or by-laws against any person

allegedly in violation of the same and such officer or board declines to act, he shall

notify, irr writing, the party requesting such enforcement of any action or refusal to act,

and the reasons therefor, within foufteen days of receipt of such request."

Thus, $ 7 describes the process for interested parties to request zoning enforcement, and details

the Building Commissioner's responsibility to respond, in writing, within fourteen days, if the

request is denied, together with an explanation of the reasons for the denial.

4. Massachusetts General Laws. Chapter 40A. Section 15

Section 15 of M.G.L. c. 40A details the hearing process conducted by the Zoning Board

of Appeals when hearing appeals brought pursuant to $ 8 and, in relevant part, states:

"Any appeal under t$ S].. . shalt be taken within thirty days from the date of the order or

decision which is being appealed. The petitioner shall file a notice of appeal speci$ing
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the grounds thereof, with the city or town clerk, and a copy of said notice, including the

date and time of filing certified by the town clerk , shall be Jiled forthwith by the
petitioner with the qfficer or board whose orcler or decision is being appealed,t and to

the permit granting authority, speciffing in the notice grounds for such appeal...

"The concurring vote . . . of four members of a board consisting of five members, shall be

necesssry to reverse any order or decision of any administrative official under this

chapter...

"The board shall cause to be made a detailed record of its proceedings, indicating the vote

of each member upon each question, or if absent or failing to vote, indicating such fact,

and setting forth clearly the reason for its decision and of its official actions. . ." (emphasis

supplied).

Section 15 thus sets the 30-day deadline for any aggrieved parly to appeal a Building
Commissioner's decision to the Zoning Board of Appeals. As detailed below, case law conltrms
that failure to meet this deadline is fatal to the appeal. Section 15 also mandates a super-majority
quantum of vote to "reverse" the Commissioner's decision under the Zoning Act and/or the

NZB, or otherwise the decision will be upheld.

5 of the N fA S

Article III of the Rules of the Needham ZoningBoard of Appeals, a copy of which is

attached hereto as Exhibit D, governs how appeals and petitions are made to the ZoningBoard
of Appeals and states:

"Every petition and application for action by the Board shall be made on an official
application form, entitled "Board of Appeals - Application for Hearing," which shall be

furnished by the clerk upon request. Any communication, purporting to be an appeal, a

petition or an application, shall be treated as mere notice of intention to seek Bosrd
action, until such time as it is made on a complete official applicationform und the

applicableJitingfee is paid. To be a complete form, the applicant must consult with the

Building Inspector and all information called for by the form must be furnished by the

applicant in the manner therein prescribed with precise language identifying the

applicable provisions of the Zoning By-Laws and the specific nature of the appeal,

rln his letter dated November 1,2023, the Building Commissioner states that he was never served with a
copy of the Appeal.
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petition or application. The form to be used is hereby made a part of these Rules."
(emphasis supplied).

Here, the Rules of the Needham Zoning Board of Appeals make clear that an appeal of a

Building Commissioner's decision r,vill not be deemed to have been made unless and until the

application form required by the Board has been filed, together with the filing fee.

6. Massachusetts General Laws" Chapter 40A. Section 14

Section 14 vests zoningboards of appeal in Massachusetts with the power to hear and

clecide appeals in accordance with M.G.L. c. 40A, $ 8, as described above. In exercising that

power, $ 14 provides that the l3oard may:

"make orders or decisions, reverse or affirm in whole or in paft, or modify any order or

decision, and to that end shall have all the powers of the officer from whom the appeal

is taken and may issue or direct the issuance of a permit." (emphasis supplied).

I'hus, $ 14 limits the Zoning Board to the exercise of only the powers the Building
Commissioner held in his review of the Building Permit application, i.e., determining whether

the Proiect complied with the provisions of the NZB. See NZB 5 7.2.1 ("[n]o building or

stnrcture shall be constructed...without a permit having been issued by the Building Inspector.

No such permit shall be issued unless such construction...as proposed, shall comply in all

respects with the provisions of this By-Law....").

Consequently, in light of the foregoing statutory and local provisions, the scope of the

Board's authority when reviewine a timely-filed appeal of a Building Permit or zoning
enforggnle4!_decision, is to either: (i) uphold the Building Commissioner's decision; or (ii)
reverse ii on the grounds that it violates zoning (in which case, the needed zoning relief must

thel be obtained from either the Board of Appeals or the Planning Board, depending on which

zoning provision is determined to be violated).

In this instance, however, because no timely appeal was filed - of neither the Building
Permit nor the Building Commissioner's Enforcement Denial Decision - the Board must dismiss

the Appeal for lack ofjurisdiction, as detailed in the paragraphs below.

C. The Annellan ' Anneal Must Be Dismissed for of .Iurisdiction

The Board may not reach the substantive merits of the Appellants' Appeal because it fails
on jurisdictional grounds. Specifically. this Board does not have jurisdiction to review either the

Appeal of the Building Commissioner's decision to issue the Building Permit, or his

Enforcement Denial Decision because no timely appeal was filed under M.G.L. c. 40A, $ 15.
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1. The Aooellants'Aooeal of the Buildine Permit was Untimelv Under M.G.L. c. 40A"

8Q 8 and 15" and Article III of the Rules of the Needham Board of Aooeals.

The Commissioner issued the Building Permit on September 19, 2023. Although the

letter from Appellants' counsel, entitled'Notice of Appeal" is dated October 19,2023,the
formal Application mandated by Article III of the Rules of the Needham Zoning Board of
Appeals is not dated until Octob er 23,2023 . Pursuant to Article III: "Any communication,
parporting to be an appeal, a petition or an application, shall be treuted as mere notice of
intention to seek Board action, until such time as it is made on a complete official application

form. ancl the appticableJilingfee is paid." Thus, counsel's Notice of Appeal letter, although
filed on October 19,2023, constitutes merely a notice of an intention to file an appeal under
M.G.L. c. 40A, $$ 8 and 15, and per the Board's own rules, was not final until the completed

Application tbrm was filed on October 23,2023 (assuming the filing fee was simultaneously
paid, something the record does not reflect).

The failure to complete the Appeal filing within 30 days is fatal to the Appellants' claims

and, in fact, deprives this Board ofjurisdiction to hear the appeal. Connors v. Annino,460 Mass.

790,797 (20II) ("We interpret $$ 7, 8 and 15 to mean that when aparty with adequate notice of
the issuance of a building permit claims to be aggrieved by the permit on the ground that it
violates the zoning code, the party must file an administrative appeal within thirty days of the
permit's issuance; afailure to do so deprives the board or other permit granting authority' and
later the courts, ofjurisdiction to consider the appeal." (Emphasis supplied.)) Thus, the Board

must vote to dismiss the Appeal for lack ofjurisdiction.

Harre Denial Decision within
Required Under M.G.L. c. 40A. $$ 7 and 15.

In the opening paragraph of their Notice of Appeal, the Appellants recite that, in addition
to appeaiing the Building Permit: ooThis is also a request to the Building Commissioner, made

pursuant to Mass. Gen. L. c.40A, $$ 7 [sic], to enforce the Zoning Bylaw by revoking or
suspending the Building Permit." The Appellants then include in their appeal a list of NZB
provisions that they claim are purportedly violated by the issuance of the Building Permit.

In his Enforcement Denial Decision, issued on November 1,2023, the Building
Commissioner refused the Appellants' request to revoke or suspend the Building Permit and

addressed each of the Appellants' $ 7 zoning enflorcement requests, one by one, setting forth
substantive grounds for why the building permit did not violate those provisions and was instead

issued iawf'ully under the NZB. See Exhibit B. The Building Commissioner's letter denying the

requested enforcement relief was issued within the fourteen-day window prescribed under $ 7.

2.
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If the Appellants disagreed with the Building Commissionet's zoning determinations set

forth in his letter dated November 1.2023, they had 30 days to appeal that determination to the

ZoningBoard of Appeals, pursuant to the provisions of M.G.L. c. 40A, $ 15. They did not take

such an appeal on or before December I,2023, and this failure is fatal to their zoning

enf,orcement claims under $7. See Vokes v. Avery l4/. Lovell, Inc., 18 Mass. App. Ct. 471,479
(1984), review denied, 393 Mass. 1103. ("We conclude that the date on which azontng
enforcement officer responds in writing to a $ 7 request for enforcement creates the appealable

decision contemplated by $ 8 and becomes the date for measuring the thirty-day appeal period
set forth in $ 15."); see also Connors v. Annino, supra, 460 Mass. at797 (holding that failure to
file the administrative appeal within thirty days deprives the board ofjurisdiction to consider the

appeal). Accordingly, the Board also lacks jurisdiction to hear the Appellants' request for zoning

enforcement, as well as the appeal of the Building Permit, and the Board must vote to dismiss the

Appeal in consequence.

D. In the Unlikelv the Board Proceeds to the Merits. the Ruildins Permit and
the Building Commissioner's Enforcement Denial Decision Must Be Upheld

In the unlikely event the Board votes to proceed to decide the Appeal on its substantive

merits, it should vote to uphold the Building Commissioner's decision to issue the Building
Permit and his Enforcement Denial Decision for the well-articulated reasons set forth in Attorney
Hrrber's lerter to this Board dated November 13 , 2023 , In addition to those reasons, however,

there are additional procedurally substantive reasons for the Board to uphold those decisions:

1. In Appellants' Claim Nos. 1, 3 and 4,they urge the Board to overturn the Building
Permit on the grounds that the Land Court decision concerning the Major Site Plan

Review and the Dover Amendment was erroneous and that the Building Permit
should not issue until the appeal of the Land Court Judgment, which is cunently
pending in the Massachusetts Appeals Court, is finally resolved. This is not how the

appellate process works. 'fhere is no court-ordered stay of the Judgment and,

therefore, the Judgment remains in force and effect unless and until it is overturned
by the Appeals Court. See M.G.L. c. 40A, $ 17; see also Mass. R. Civ. P.62 and
Mass. R. App. P. 6 (clariffing procedure for requesting a stay and effect thereof (none

of which has occurred here). With no stay of the Judgment in effect, the Appellants'
pending appeal before the Massachusetts Appeals Court does not serve as a bar to the

issuance of the Building Permit, and if the Board decides to reach the merits of the

Appeal, it should be denied for this reason.

2. The provisions of M.G.L. c. 40A, $$ 8, 14 and 15, as well as NZB $$ 7.2.1 and7.5.7,
all make clear that the scope of the Board's authority in reviewing the Building
Commissioner's decisions is limited to alleged violations of zoning provisions
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adopted pursuant to M.G.L. c. 40A and does not include the portions of the
Appellants' Appeal related to Stormwater Management and Erosion Control
(Appellants' Claim No. 2), Environmental Assessment (Appellants' Claim No. 7), or
Construction Management Plan (Appellants' Claim No. 11). None of these matters
pertain to zoning and thus none are within the Board's jurisdiction as defined by
M.G.L. c. 40A, $$ 8, 14 and 15, orNZB $$ 7.2.1 and7.5.1, and thus these claims
should be denied for this reason.

3. The Appellants' claims of alleged zoning violations (Appellants Claim Nos. 5 (two
non-residential buildings on one lot), 6 (identification of intended use of barn), 8

(landscape design), 9 (parking requirements) and l0 ($ 5.3 General Design
Requirements)), have all been previously determined - with no further appeal - by
the Building Commissioner in his Enforcement Denial Decision. Thus, the Building
Commissioner's determinations on those claims are final and are not lawfully before
the Board. The lack of such an appeal on or before December I,2023 is fatal to the
Appellants' zoning enforcement claims pursuant to $$ $7, 8 and 15. See Vokes v.

Avery W. Lovell, Inc., supra. 18 Mass. App. Ct. at 479, review denied, 393 Mass.
1103. Moreover, even if the zoning enforcement claims were lawfully before the
Board (they are not), they are governed by the Land Court's Judgment, which
determined that the Ploject complies with all provisions of the NZB applicable to a
Dover Amendment protected use, and that the Project "is not subject tofurther
review" under the local zoning bylaws." See Exhibit C. Therefore, the Appellants
claims of zoning violations should be similarly denied by the Board.

Consequently, even if the Board votes to proceed to decide the Appeal on its merits, in addition
to the extensive substantive reasons set forth in Attorney Huber's letter to this Board dated
November 13,2023, the Board should vote to deny the Appeal for these procedurally substantive
reasons, as well.

E. Due Process Considerations

Before closing, it is important to address the Appellants' claims regarding an alleged lack
of due process. Prior to the commencement of the Litigation, the abutters were active participants
in the proceedings before the Planning Board, where they were afforded notice and an
opportunity to be heard, and where their public comments almost exactly mirror the ones they
are making here again in this Appeal.

If the Appellants were concerned that their interests would not adequately be protected by
the Needham Planning Board during the ensuing appeal of that decision to the Land Court, they
should have filed their own appeal of that decision within 20 days of that decision, pursuant to
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M.G.L. c. 40A, $ 17. They did not. Instead, they chose to wait until Needham Enterprises
appealed (something they knew was coming, as it was discussed during the Planning Board
hearing process), and then sought to intervene in the proceeding. During the hearings on their
motions to intervene, they had, yet again, ample opportunity to have their concerns heard and
vetted by the Court. They have now appealed the Land Court decisions to the Massachusetts
Appeals Court, where they have made the very same arguments for the fourth time now, with
this Appeal being the fifth.

Suffice it to say that there are no due process concems here. The Appellants have had
ample notice and opportunity to be heard and voice their concerns in relation to the Proiect, first
before the Planning Board and thereafter before the Land Court and Appeals Courl. We urge the
Board not to be distracted by these unsupported due process claims, and to instead uphold its
charge under the NZB and the Massachusetts Zoning Act (M.G.L. c. 40A) by limiting its scope
of review to the matters properly before it, and only to those matters.

F. Conclusion

The Board.cannot reach the substantive merits of the Appellants' appeal and must instead
dismiss the Appellants' appeal for lack ofjurisdiction because the Appeal of the Building Permit
was not timely filed, and because the Building Commissioner's Enforcement Denial Decision as

never appealed, and thus his zoning determinations set forth in is Enforcement Denial Decision
are final. In the unlikely event the Board decides to proceed to hear the merits of the Appeal, it
should vote to uphold the Building Commissioner's decisions. As outlined above, the Appellants
faii to articulate a single, lawful ground for the reversal of the Building Permit or the Building
Commissioner's Enforcement Denial Decision. For these reasons, we respectfully urge the Board
to dismiss the Appeal for lack ofjurisdiction or, in the event it decides to reach the merits, deny
the Appeal and uphold the Building Permit.
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We thank the Board in advance for its consideration of these matters. I will be at the

hearing on November t4,2023, should Board members have any questions.

Very truly yours,

&*47*'-,,2*
Sarah A. Turano-Flores

STF:ae
Enclosures

cc (via email only): Evans Huber, Esq.
Joseph Prondak, Building Commissioner
Dylan Sanders, Esq.
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                Town of Needham 

           Building Department 
                                      500 Dedham Ave. 

                    Needham, MA 02492 
 

Tel.781-455-7550 x 308 

 

 

 November 1, 2023 

 

Town of Needham / Zoning Board of Appeals 

500 Dedham Ave. 

Needham, MA. 02492 

 

Re: Application review for the November 16, 2023 Hearing 

 

1688 Central Avenue, Appeal of Building Inspector’s Decision and the Issuance of Permit 

#BC-23-10079 

 

Dear Board Members, 

 

The Applicants in this case are appealing the decision of this office to issue a Building Permit to 

Needham Enterprises LLC/ Matt Borelli as well as requesting that I, as Building Commissioner, 

revoke or suspend this same Building Permit, based on grounds stated within their letter dated 

October 19, 2023. 

 

In response to the latter, I hereby deny the request to revoke or suspend Building Permit #BC-23-

10079 and note that this office received no direct request from the applicants. 

 

In response to the appeal, I offer the following comments relative to each point numbered in the 

letter of 10/19/2023: 

 

1. The judge’s Decision entitled Needham Enterprises LLC to a Building Permit. All 

Building Permits are subject to review and approval by the Building Inspector. This 

review proved satisfactory to all regulations under the purview of the Department. 

2. Sheet #4 of the Site Development Plans show sufficient compliance with the Storm 

Water Bylaw. These plans are stamped and signed by a Massachusetts Registered Civil 

Engineer. No engineering evidence has been presented by the applicants showing that the 

plan submitted is not sufficient.  

3. The Dover Amendment (Massachusetts General Law, Chapter 40A, Section 3, 3rd 

paragraph) exempts childcare uses from many requirements of Zoning Bylaws and: 

a. The Major Site Plan Review Decision was annulled. 

b. The Major Site Plan Approval Decision contained the same conditions that are normally 

within a Special Permit and these cannot be applied to Dover Amendment protected uses. 
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c. The Building Department will only allow the barn to be used accessory to the childcare 

center. There is no requirement or need to determine that now nor is there a requirement 

forcing removal of this building.  

d.  Matt Borelli has been informed of this limitation of “accessory use only”. 

e. Neither the Zoning Bylaw nor State Building Code require further investigation here. 

f. Childcare uses are exempt from landscaping or landscape plans by the Dover 

Amendment. 

g. The parking requirements in the Bylaw are not specific to childcare uses or other Dover 

exempt uses. They can be applied arbitrarily and therefore considered unreasonable. 

h. This childcare use is exempt from section 5.3 of the Bylaw as prescribed by the Dover 

Amendment. 

4. A Construction Management Plan is not required under the Zoning Bylaw or Building 

Code. This is a relatively small construction project and the Building Department views 

the permit holder capable of properly managing this site without need for a formal plan. 

 

PROJECT SUMMARY: 

 

This issued permit, #BC-23-10079, allows the construction of a single story, 10,000 square foot 

childcare facility. The operator currently has a facility within the Baptist Church at 858 Great 

Plain Ave. and has been in business for 43 years. The Church is closing and the childcare facility 

will move to 1688 Central Ave. The new facility will serve approximately 115 children with 8 

staff members.  

 

The site lies in an SRA Zoning District, contains 143,003 square feet when 43,560 square feet 

are normally required, 250 feet of frontage along Central Ave. when 150 feet are normally 

required.  The building will be set back 64 feet from Central Ave. when 30 feet are normally 

required. The side setback will be 52 feet and the rear, 811 feet when 25 feet and 15 feet are 

normally required, respectively. The lot coverage is 9% and the floor area ratio is .09, but there 

are no prescriptive requirements for these. 29 Parking spaces will be provided (if the formula 

provided in the Bylaw for parking for non-Dover-exempt uses were applied here, the required 

number would be 25). 

 

The applicant also provided documentation showing that the most intense drop off times would 

be between 7:30am and 9:15am. Data from the existing facility on Great Plain Ave. shows an 

average of 29 to 39 cars spread out during these 2 hours. Afternoon pick-up times are 4pm to 

6pm and show 39 to 55 cars spread out during these times. In addition to normal travel lanes to 

access the parking areas, a queueing lane of approximately 200’ has been provided.  

 

With respect to childcare facilities, the Dover Amendment only allows application of reasonable 

regulations that concern the bulk and height of structures, yard sizes, lot area, setbacks, open 

space, parking and building coverage. This office has determined the documents submitted for 

this facility fully comply with the provisions of the Zoning Bylaw that we are allowed to apply. 

 

Therefore, I respectfully request that the Zoning Board uphold the issuance of Building Permit 

#BC-23-10079.  
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I will attend the hearing on November16, 2023. 

 

Sincerely, 

 

 

Joe Prondak 

Building Commissioner 
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COMMONWEALTH OF MASSACHUSETTS 

LAND COURT 

DEPARTMENT OF THE TRIAL COURT 

    

NORFOLK, ss. 
22 MISC 000158 (JSDR) 

NEEDHAM ENTERPRISES, LLC, 

 

Plaintiff, 

v. 
 

NEEDHAM PLANNING BOARD,  

 

And 

 

PAUL ALPERT, ADAM BLOCK, MARTIN 

JACOBS, and JEANNE McKNIGHT, in their 

capacity as members of the NEEDHAM 

PLANNING BOARD, 

Defendants. 
 

JUDGMENT 

In this action, commenced on March 23, 2022, plaintiff Needham Enterprises, LLC (“the 

LLC”) appealed from the grant of a special permit with conditions issued by defendant Needham 

Planning Board (“the Board”) pursuant to a zoning provision requiring a Major Project Site Plan 

Review Special Permit for projects of a certain size.  The special permit was issued with respect 

to a proposed childcare facility (“the Project”), which is governed in part by G. L. c. 40A, § 3, 

the Dover Amendment.  The LLC challenged the application of the Major Site Plan Review 

Special Permit process to the Project, and also challenges a number of the particular conditions 

imposed by the Board.  In accordance with the memorandum of decision after trial issued by the 

court (Roberts, J.) on August 15, 2023, it is hereby 

 ORDERED, ADJUDGED and DECLARED on Count II of the Complaint Pursuant To 

M.G.L. c. 40A, Sections 3, 9 And 17 (1) that the March 1, 2022 decision of the Board exceeded 



its authority and is hereby annulled, (2) that the Project complies with the dimensional 

requirements of the local zoning bylaws and, pursuant to G. L. c. 40A, § 3, is not subject to 

further review thereunder, and (3) that the LLC is entitled to apply for a building permit without 

further action by the Board. 

And it is further 

ORDERED and ADJUDGED that this Judgment is a full adjudication of the parties’ 

claims in this case, all claims not addressed in the preceding paragraph are dismissed with 

prejudice and all prayers for relief by any party to this action that are not granted in the preceding 

paragraph are denied. 

 

SO ORDERED. 

By the Court (Roberts, J.) 

/s/ Jennifer S.D. Roberts  

 

 

Attest:  

/s/ Deborah J. Patterson    

       Deborah J. Patterson, Recorder 

  

Dated: August 22, 2023. 
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